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TUESDAY, APRIL 20, 1954 
Unrrep STATEs SENATE, 
; SUBCOMMITTEE OF THE 
CoMMITTEE ON THE J UDICIARY, 
Washington, D.C. 
The subcommittee met at 10:30 a. m., pursuant to notice, in room 
424, Senate Office Building, Senator Alexander Wiley, chairman of the 
subcommittee, presiding. 
Present : Senators Wiley, Watkins, Welker, and Johnston. 
Also present: Thomas B. Collins, subcommittee counsel, and J. G. 
Sourwine, counsel to Senator McCarran. 
Senator Witry. The meeting will come to order, please. 
I am sorry that I am a little late, but I happened to be with the 
Secretary of State. 
This subcommittee convenes today for one of the most significant 
purposes of any committee in this session of the 83d Congress. 
Our purpose is to analyze various bills relating to the interception 
and divulgence of telecommunications and all the issues related thereto. 
The four principal measures pending before us and their sponsors 
are: 
H. R. 8649, as approved by the House of Representatives on April 8 
by a vote of 377 to 10. 
5. 3229, by Senator Pat McCarran. 
S. 2753, by Senator Charles Potter. 
S. 832, which I personally introduced at the start of this Congress, 
_ : in February 1953, largely, I may note, for the purpose of bringing this 


issue up before the Judiciary Committee. 

As chairman of this subcommittee, I am happy to have the oppor- 
tunity to serve with the splendid associates who have been designated 

. by the chairman of the Senate Judiciary Committee. 

It will be my purpose to conduct these hearings in an expeditious 
and thorough way which will best serve the objectives of the American 
people and to do so in a manner fully agreed upon by my associates and 

é myself. 

I want to say that the chairman of this subcommittee enters upon 
this review with no preconceived commitments, but with certain funda- 
mental principles in mind. 

Among these principles which will guide my own particular 
approach and which I respectfully submit to my colleagues, are the 
following: 

1. The greatest obligation of this Nation is to preserve itself. Self- 
preservation is still the first law of nations and of individuals. 
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As I see it, this Nation must use every instrumentality which may 
be necessary in this age of the atomic bomb and the hydrogen bomb— 
and this age of the international Communist conspiracy—in order to 
be adequate in defending itself. 

2. A second principle is to bring order out of the present legal 
chaos which prevails on this wire-tap issue. 

There is almost complete disuniformity and widespread confusion, 
administratively and statutewise, on this issue. 

It seems to me that it is our obligation to straighten out this sit- 
uation so as to provide a clear framework of national policy. 

3. It is clear that the issue of the procedure to be set up under this 
legislation will become one of the most important of the phases under 
debate. 

If one grants the premise that certain types of cases do require that 
wire-tap evidence be made admissible in Federal courts, then what 
shall be the procedure for authorization of the taps? Who shall be 
the authorizing source or sources to grant the power to intercept com- 
munications, and how shall the authority be implemented ¢ 

Ours is a government of laws rather than of men, and we are anx- 
ious that the soundest, most careful procedure be devised. 

I point out that the very nature of national security cases requires 
that every possible effort be made to prevent any “leak” that particu- 
lar individuals or groups are under surveillance. 

4. Another principle is that, because our is indeed a government of 
laws, it is essential that those who violate the laws receive the full 
punishment of law. 

For individuals to escape scot free although they have committed the 
crime of seeking the destruction of this Nation—for this to happen— 
results in a situation extremely damaging to the well-being of this 
country. 

5. Fifth, we must distinguish very carefully between criminal 
offenses of various types. 

What we are principally concerned with on this subcommittee is 
crimes against the United States, against national security, crimes 
which would enable the enemies of this Nation to destroy it. 

There are, however, other heinous crimes, such as kidnaping, which 
likewise fall very clearly within our purview. 

6. Just as we are principally concerned with certain crimes, so we 
are principally concerned with the need to assure the effectiveness of 
the principal guardians of our liberties. 

Foremost among these guardians is the United States Department 
of Justice, including the Federal Bureau of Investigation. 

In addition, there are such key units as the Intelligence Divisions 
of the Army, Navy, and Air Force, the Atomic Energy Commission, 
the Central Intelligence Agency and similar organizations. 

7. I feel it is incumbent upon us to take note of the vast and ever-in- 
creasing degree to which communications are brazenly intercepted by 
private parties, engaged for entirely private purposes. 

The traditional privacy which we have come to associate with the 
American way of life is being diminished more and more by all sorts 
of electronic devices. 

I feel that this subcommittee is obligated to take cognizance of this 
alarming phase as well. 
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8. Another key issue is the effective date on which any of the au- 
thority for admissibility which we may attempt to set forth, may be 
established. 

The issue of the retroactivity of any such authority is a most signifi- 
sant one which we shall want to analyze carefully. 

These eight aspects are, of course, by no means the only phases 
which will fall within our jurisdiction. 

With regard to the procedure of this subcommittee, it is my inten- 
tion to proceed, as I have stated, as expeditiously as possible so that 
this issue can be submitted to the full committee and so that the bill 
will not be caught in a last-minute legislative logjam on the Senate 
floor. 

At the same time, however, I feel that the nature of this subject 
requires that we analyze this subject with the greatest of care and 
attention. 

I should like to submit to my colleagues the proposed schedule of 
our work. 

If it is agreeable to them and if it fits within their crowded pro- 
grams, it is my intention that next Wednesday, April 28, we will hear 
testimony by the distinguished Members of Congress who have spon- 
sored the various alternate bills, or who have particularly interested 
themselves in this subject. 

Following their testimony, I believe that we should, on Thursday, 
hear from the spokesmen of the various security and intelligence 
agencies of our Government. 

Thereafter, in the following week, I hope we may hear from various 
private organizations and individuals who are interested in this issue. 

I return now to the one most important question of all: 

How can we in this subcommittee best assure the self-preservation 
of this Nation ? 

In my judgment, we will adequately serve our country if we come up 
with a sound answer to that most basic question of all. 

We are privileged this morning to have the Attorney General of the 
United States testify before this subcommittee, and I am very happy 
that he is here. I am sure we will give him the right-of-way. Carry 
on. 
Mr. Cortrns. May we at this point place copies of the bills in the 
record ¢ 

Senator Witry. At this time it is suggested, and I am happy to in- 
troduce into the record the four bills that were mentioned in my open- 
ing statement. Also included is the amended version of S. 3229. 

(H. R. 8649, S. 3229, S. 2753, and S. 832 follow :) 


[H. R. 8649, 838d Cong., 2d sess. ] 


AN ACT To authorize the admission into evidence in certain criminal proceedings of 
information intercepted in national security investigations, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That information obtained prior to the 
effective date of this Act by the Director of the Federal Bureau of Investigation 
of the Department of Justice; the Assistant Chief of Staff, G-2 of the Army 
General Staff, Department of the Army; the Director of Intelligence, Depart- 
ment of the Air Force; and the Director of Naval Intelligence, Department of 
the Navy, through or as a result of the interception of any communication by 
wire or radio upon the express written approval of the Attorney General of 
the United States and in the course of any investigation to detect or prevent 
any interference with or endangering of, or any plans or attempts to interfere 
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with or endanger, the national security cr defense of the United States by 
treason, sabotage, espionage, sedition, seditious conspiracy, violations of chapter 
115 of title 18 of the United States Code, violations of the Internal Security 
Act of 1950 (64 Stat. 987), violations of the Atomic Energy Act of 1946 (60 
Stat. 755), as amended, and conspiracies involving any of the foregoing, shall, 
notwithstanding the provisions of section 605 of the Communications Act of 
1934 (48 Stat. 1103), be deemed admissible, if not otherwise inadmissible, in 
evidence in any criminal proceedings in any court established by Act of Con- 
gress, but only in criminal cases involving any of the foregoing violations. 

Sec. 2. That information obtained after the effective date of this Act by the 
Director of the Federal Bureau of Investigation of the Department of Justice; 
the Assistant Chief of Staff, G-2 of the Army General Staff, Department of 
the Army; the Director of Intelligence, Department of the Air Force; and the 
IDirector of Naval Intelligence, Department of the Navy, through or as a result 
of the interception of any communication by wire or radio upon the express 
written approval of the Attorney General of the United States and in the 
course of any investigation to detect or prevent any interference with or en- 
dangering of, or any plans or attempts to interfere with or endanger, the 
national security or defense of the United States by treason, sabotage, espio- 
nage, sedition, seditious conspiracy, violations of chapter 115 of title 18 of the 
United States Code, violations of the Internal Security Act of 1950 (64 Stat. 
987), violations of the Atomic Energy Act of 1946 (60 Stat. 755), as amended, 
and conspiracies involving any of the foregoing, shall, notwithstanding the 
provisions of section 605 of the Communications Act of 1934 (48 Stat. 11038), 
be deemed admissible, if not otherwise inadmissible, in evidence in any criminal 
proceedings in any court established by Act of Congress, but only in criminal 
cases involving any of the foregoing violations: Provided, That prior to inter- 
cepting the communications from which the information is obtained, an 
authorized agent of any one of said investigatorial agencies shall have been 
issued an ex parte order by a judge of any United States Court of Appeals 
or a United States district court, authorizing the agent to intercept such com- 
munications. Upon application by any authorized agent of any one of said 
investigatorial agencies to intercept communications in the conduct of inves- 
tigations pursuant to this section, a judge of any United States Court of Ap- 
peals or a United States district court may issue an ex parte order, signed by 
the judge with his title of office, authorizing the applicant to intercept such 
communications, if the judge is satisfied that there is reasonable cause to 
believe that such crime or crimes have been or are about to be committed and 
that the communications may contain information which would assist in the 
eonduct of such investigations. 

Sec. 3. No person shall divulge, publish, or use the existence, contents, sub- 
stance, purport, or meaning of any information contained in any aforesaid ex 
parte order or obtained pursuant to the provision of this Act otherwise than 
for the purpose hereinbefore enumerated. 

Sec. 4. Any person who willfully and knowingly violates any provisions of 
this Act shall be fined not more than $5,000 or imprisoned not more than one 
year and a day, or both. 

Sec. 5. All carriers subject to the Communications Act of 1984 (48 Stat. 
1103) are hereby authorized to permit such interception and disclosure of any 
such communications by wire or radio. 

Sec. 6. If any provision of this section or the application of such provision 
to any circumstance shall be held invalid, the validity of the remainder of this 
section and the applicability of such provision to other circumstances shall not 
be affected thereby. 

Passed the House of Representatives April 8, 1954. 

Attest: LYLE O. SNADER, 

Clerk. 


[S. 3229, 83d Cong., 2d sess.] 


A BILL To prohibit wiretapping by any person other than a duly authorized law-encorce- 
ment officer engaged in the investigation of offenses involving the internal security of the 
United States 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That chapter 13 of title 18 of the United States 
Code entitled “Civil Rights”, is amended by— 
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(a) Inserting, at the end of the sectional analysis preceding section 241 thereof, 
the following new section caption: 

“245. Interception of wire communications.’ 

(b) Inserting immediately after section 244 thereof, the following new section: 
“$245. Interception of wire communications 

“Whoever, without authorization from the sender and the recipient of any wire 
communication by common carrier, willfully intercepts, or attempts to intercept, 
or procures any other person to intercept or attempt to intercept, or conspires 
with any other person to intercept or attempt to intercept such wire communica- 
tion, except in compliance with the second paragraph of this section, shall be 
fined not more than $5,000 or imprisoned not more than ten years, or both. 

“Whenever the Attorney General has reason to believe that evidence of the 
commission of any crime punishable under chapter 37, chapter 105, or chapter 115 
of this title, or under section 4 or section 15 of the Subversive Activities Control 
Act of 1950, may be obtained through the interception of any wire communica- 
tion, he may so certify in writing and designate in such certificate any United 
States Attorney, Assistant United States Attorney, or officer or attorney of the 
Department of Justice authorized by him to make application for an order allow- 
ing such interception pursuant to this paragraph. Any officer or attorney so 
authorized may file with any judge of the District Court of the United States 
for the district within which such interception is sought an application for an 
ex parte order allowing such interception. Such application shall be supported 
by the authorizing certificate of the Attorney General and such oral or other 
evidence as the judge may require to determine whether there is reasonable 
ground for belief that such interception will result in the procurement of evidence 
of the commission of any such crime. If, after hearing upon such application, the 
judge determines that such ground has been shown, he shall issue an order allow- 
ing such interception. Each such order shall specify the person or persons whose 
communications may be intercepted, the purpose of such interception, and the 
identity of the individual or individuals authorized to make such interception. 
No such order shall be effective for a period longer than six months unless 
renewed for a period not in excess of six months, by the judge who issued the 
original order, after a hearing and determination by him that reasonable ground 
for continued interception has been shown. No such order shall authorize any 
such interception by any individual unless such individual is a duly appointed 
investigative officer of a department or agency of the United States who has been 
designated by the Attorney General to conduct such interception. Any such order, 
together with the papers upon which the application therefor was based, shall be 
retained by the individual or individuals conducting such interception as author- 
ity for such interception, and a true copy of such order shall be retained by the 
judge who issued such order. 

“As used in this section— 

“(a) The term ‘wire communication’ means the transmission of writing, signs, 
signals, pictures, and sounds of all kinds by aid of wire, cable, or other like con- 
nection between the points of origin and reception of such transmission, including 
all instrumentalities, facilities, apparatus, and services incidental to such 
transmission ; 

“(b) The term ‘common carrier’ means any person engaged, as a common 
earrier for hire, in wire communication (1) in interstate or foreign commerce, 
(2) in intrastate commerce, if its communications facilities are physically con- 
nected with the communications facilities of any such carrier engaged in inter- 
state or foreign commercce, or (3) within the District of Columbia or any 
Territory or possession of the United States ; and 

“(e) The term ‘person’ includes an individual, partnership, association, joint- 
stock company, trust, or corporation.” 

Sec. 2. The proviso contained in section 605 of the Communications Act of 
1934 (48 Stat 1103; 47 U. S. C. 605) is amended to read as follows: “Provided, 
That this section shall not apply to the interception, receiving, divulging, publish- 
ing, or utilizing the contents of (a) any radio communication broadcast, or 
transmited by amateurs or others for the use of the general public, or relating 
to ships in distress, or (b) any wire communication intercepted by any individual 
in compliance with the second paragraph of section 245 of title 18 of the United 
States Code.” 
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[Confidential subcommittee print, May 6, 1954] 
{S. 3229, 83d Cong., 2d sess.] 
Amendments intended to be proposed by Mr. McCarran 
[Omit the part in black brackets and insert the part printed in italic] 
A BILL To prohibit wiretapping by any person other than a duly authorized law-enforce- 


ment officer engaged in the investigation of offenses involving the internal security of the 
United States 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That chapter 13 of title 18 of the United 
States Code, entitled “Civil Rights”, is amended by— 

(a) Inserting, at the end of the sectional analysis preceding section 241 
thereof, the following new section caption : 
“245. Interception of wire communications.’ 

(b) Inserting immediately after section 244 thereof, the following new section: 
“§ 235. Interception of wire communications 

“Whoever, without authorization from the sender and the recipient of any 
wire communication by common carrier, willfully intercepts, or attempts to 
intercept, or procures any other person to intercept or attempt to intercept, or 
conspires with any other person to intercept or attempt to intercept such wire 
communication, except in compliance with State law or, in any case of an inter- 
ception by a Federal officer or employee, in compliance with the second paragraph 
of this section, shall be fined not more than $5,000 or imprisoned not more than 
ten years, or both. 

“Whenever the Attorney General has reason to believe on the basis of a request 
by the head of any Federal investigative agency for action pursuant to this 
section that evidence of the commission of any crime punishable under chapter 
37, chapter 105, or chapter 115 of this title, or under section 4 or section 15 of the 
Subversive Activities Control Act of 1950, may be obtained, or that the com- 
mission of any such crime may be prevented, through the interception of any 
wire communication, he may so certify in writing and designate in such certifi- 
cate any United States Attorney, Assistant United States Attorney, or officer or 
attorney of the Department of Justice authorized by him to make application for 
an order allowing such interception pursuant to this paragraph. Any officer 
or attorney so authorized may file with any judge of the United States Court 
of Appeals for the District of Columbia Judicial Circuit an application for an 
ex parte order allowing such interception. Such application shall be supportde 
by the authorizing certificate of the Attorney General and by the basic request 
from the Federal investigative agency head and by such oral explanation as the 
judge may require to determine whether there is reasonable ground for belief 
that such interception will result in the procurement of evidence of, or the pre- 
vention of, the commission of any such crime. Jf the judge determines that such 
ground has been shown, he shall issue an order allowing such interception. 
Each such order shall specify the circuit or circuits upon which communications 
may be intercepted, the purpose of such interception, and the identity of the 
individual or individuals authorized to make such interception. No such order 
shall be effective for a period longer than six months unless renewed for a 
second or subsequent period not in excess of six months, after a new determina- 
tion by the judge in the case of each renewal that reasonable ground for con- 
tinued interception has been shown. No such order shall authorize any such 
interception by any individual unless such individual is a duly appointed investi- 
gative officer of a department or agency of the United States which has been 
designated by the Attorney General to conduct such interception. Any such 
order, together with the papers upon which the application therefor was based, 
shall be retained by the individual or individuals conducting such interception 
as authority for such interception, and a true copy of such order shall be retained 
by the judge who issued such order. 

“As used in this section— 

“(a) The term ‘wire communication’ means the transmission of writing, signs, 
signals, pictures, and sounds of all Kinds by aid of wire, cable, or other like 
communication between the points of origin and reception of such transmission, 
including all instrumentalities, facilities, apparatus, and services incidental to 
such transmission ; 

“(b) The term ‘common carrier’ means any person engaged, as a common 
earrier for hire, in wire communication (1) in interstate or foreign commerce, 
(2) in intrastate commerce, if its communications facilities are physically con- 
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nected with the communications facilities of any such carrier engaged in inter- 
state or foreign commerce, or (3) within the District of Columbia or any 
Territory or possession of the United States ; and 

“(c) The term ‘person’ includes an individual, partnership, association, joint- 
stock company, trust, or corporation. 

“(d) The term ‘intercepts’ or ‘intercept’ shall not include anything done in 
the normal operation or use of a common carrier communications system.” 

Sec. 2. The proviso contained in section 605 of the Communications Act of 
1934 (48 Stat. 1103; 47 U. S. C. 605) is amended to read as follows: “Provided, 
That this section shall not apply to the interception, receiving, divulging, pub- 
lishing, or utilizing the contents of (a) any radio communication broadcast, or 
transmitted by amateurs or others for the use of the general public, or relating 
to ships in distress, or (b) any wire communication intercepted by any individual 
in compliance with the second paragraph of section 245 of title 18 of the United 
States Code; nor be deemed to prohibit the use by Federal law-enforcement 
officials, in connection with the prosecution or prevention of any crime affecting 
the internal security of the United States, of any information obtained as a result 
of any interception, not in violation of section 245 of title 18 of the United States 
Code, of any wire or radio communication.” 


[S. 2753, 88d Cong., 2d sess.] 


A BILL To allow admission of certain types of evidence in the Federal courts of the United 
States against defendants prosecuted for treason, espionage, and other crimes involving 
the national security 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 605 of the Communications Act 
of 1934 approved June 19, 1934 (48 Stat. 1103), is hereby amended by changing 
the period at the end thereof to a colon and by adding thereafter the following 
words: “Provided further, That this section shall not apply to any future or past 
reception or interception of any communication nor to any future or past divulg- 
ing, publishing, or use of the existence, contents, substance, purport, effect, or 
meaning of any communication (a) if such reception, interception, divulging, 
publishing, and use, whether occurring heretofore or hereafter, was or is for the 
purpose of aiding a prosecution in the Federal courts of the United States for 
treason, espionage, or any other crime involving the national security, or (b) if 
such communication, whether occurring heretofore or hereafter, is relevant or 
material to the prosecution in such courts of any person charged with any such 
crime.” 





[S. 832, 83d Cong., 1st sess.] 


A BILL To authorize acquisition and interception of communications in interest of national 
security and defense 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) the Director of the Federal Bureau 
of Investigation of the Department of Justice ; the Director of the Military Intel- 
ligence Division of the Department of the Army; the Director of Intelligence, 
United States Air Force; and the Chief of the Office of Naval Intelligence of the 
Navy Department are authorized under rules and regulations as prescribed by 
the Attorney General, in the conduct of investigations, to ascertain, prevent, or 
frustrate any interference or any attempts or plans for interference with the 
national security and defense by treason, sabotage, espionage, seditious conspir- 
acy, violations of neutrality laws, violations of the Act requiring the registration 
of agents of foreign principals (Act of June 8, 1938, as amended (52 Stat. 631)), 
violations of the Act requiring the registration of organizations carrying on cer- 
tain activities within the United States (Act of October 17, 1940 (54 Stat. 1201) ), 
or in any other manner, to require that telegrams, cablegrams, radiograms, or 
other wire or radio communications and copies or records thereof, or, upon the 
express written approval of the Attorney General, that any information obtained 
by means of intercepting, listening in on, or recording telephone, telegraph, cable, 
radio, or any other similar messages or communications, be disclosed and de- 
livered to any authorized agent of any one of said investigatorial agencies, with- 
out regard to the limitations contained in section 605 of the Communications Act 
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of 1934 (48 Stat. 1103). The information thus obtained shall be admissible in 
evidence, but only when such evidence is offered in a criminal or civil proceeding 
involving any of the foregoing violations in which the United Statees Government 
is a party: Provided, That prior to acquiring or intercepting the communications 
from which the information is obtained, an authorized agent of any one of said 
investigatorial agencies shall have been issued a permit by a judge of any United 
States court, authorizing the agent to acquire or intercept such communications. 

(b) Upon application by any authorized agent of any one of said investigato- 
rial agencies to acquire or intercept communications in the conduct of investi- 
gations pursuant to this section, a judge of any United States court shall issue 
a permit, signed by the judge with his title of office, authorizing the applicant to 
acquire or intercept such communications, if the judge is satisfied that there is 
reasonable cause to believe that the communications may contain information 
which would assist in the conduct of such investigations. 

(c) No person shall fail to comply forthwith with the request of any duly 
authorized person, pursuant to this section, for the disclosure and surrender of 
any telegram, cablegram, radiogram, or other wire or radio communication, or 
copies or records thereof in his possession or under his control. 

(d) No person shall divluge, publish, or use the existence, contents, substance, 
purport, or meaning of any information obtained pursuant to the provisions of 
this section otherwise than for the purposes hereinbefore enumerated. 

(e) Any person who willfully and knowingly violates any provision of this 
section shall be guilty of a felony and upon conviction thereof shall be fined not 
more than $10,000 or imprisoned not more than two years, or both. 

(f) If any provision of this section or the application of such provision to any 
circumstances shall be held invalid, the validity of the remainder of this section 
and the applicability of such provision to other circumstances shall not be affected 
thereby. 

(g) For purposes of this section the term “person” shall include any individual, 
partnership, association, business trust, corporation, or any organized group of 
persons, whether incorporated or not. 

(h) The Attorney General is hereby authorized to prescribe such rules and 
regulations as he may deem necessary to carry out the provisions of this section. 


STATEMENT OF HON. HERBERT BROWNELL, JR., ATTORNEY 
GENERAL OF THE UNITED STATES 


Attorney General Browne tt. It is very heartening to us in the 
Department how deeply concerned this subcommittee is over the 
shameful history of Communist espionage in our Government and in 
other segments of our society and the betrayal of our vital secrets. 
You are seeking to find a new and fair solution to a very old problem 
by your present inquiry into the pending wiretap evidence proposals. 

This is no easy task, I need not remind you. The wiretapping con- 
troversy has raged for many years. The problem touches each of 
us. How can we best achieve a proper balance between the safety 
of the Nation and the precious liberties of our people ? 

Every Attorney General over the last 20 years has favored and 
authorized wiretapping by Federal officers in cases involving our 
national security. This policy adhered to by my predecessors has 
been taken with the full knowledge, consent and approval of Presi- 
dents Roosevelt and Truman. 

The first point I would like to make to you this morning is that 
none of the proposals before you gives the Attorney General or any 
other Government official any additional power to tap wires over and 
beyond that which has been exercised since 1941. 

As you know, much of the evidence now available of the illegal 
actions of Communists and of their future plans, has been derived 
from wiretapping by the Federal Bureau of Investigation under 
supervision of various Attorneys General. 
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Now we come to the point of the controversy. Wiretap evidence, 
information so collected, is not admissible in prosecutions in Federal 
courts. This is not because of any provision of our Constitution. On 
the contrary, the Supreme Court has held that introduction of wire- 
tapping evidence neither violates rights against unlawful search or 
seizure under the fourth amendment nor rights against self-incrim- 
ination under the fifth amendment. So it is not a constitutional 
question. 

The only reason wiretapped evidence is presently inadmissible in 
the Federal courts is that the Supreme Court has construed sec- 
tion 605 of the Federal Communications Act, enacted in 1934, as a 
bar to admitting such evidence even when obtained by Federal 
officers. 

Now information is not an end in itself. The information gained 
is important to the extent that it can be used promptly to forestall 
threatened danger to our internal security. It is equally essential 
that the information we obtain be admissible in court at the proper 
time and proper place to accomplish the objective of jailing those 
who have offended our laws. 

Now about section 605: Under section 605, as construed by the 
Supreme Court, the wiretaps might disclose that the accused has 
stolen and peddled important bomb secrets, or that he was plotting the 
assassination of a high Government official, or that he was about to 
blow up a strategic defense plant or commit some other grave offense 
against our national security. Yet neither the information obtained 
thereby, nor other information or clues to which the wiretaps indi- 
rectly led, could be introduced to convict this defendant. Indeed, if 
either all the evidence or any part of the vital evidence was obtained 
through this means, the defendant would go scot-free. 

That was the problem in the Coplon case, the so-cé led Judy Coplon 
case, where the conviction which was obtained was reversed by the 
court of appeals. Even though Judge Learned Hand, speaking for the 
court of appeals, refused to dismiss the indictment because he said the 
guilt was plain. 

Senator Witey. Would it not be well at this time in your statement 
to put into the record section 605 

Attorney General BRowNELL. he excellent idea. 

Senator Wirey. It is so ordered. 

(Sec. 605 follows :) 

Src. 605. No person receiving or assisting in receiving, or transmitting, or 
assisting in transmitting, any interstate or foreign communications by wire or 
radio shall divulge or publish the existence, contents, substance, purport, effect, 
or meaning thereof, except through authorized channels of transmission or recep- 
tion, to any person other than the addressee, his agent, or attorney, or to a person 
employed or authorized to forward such communication to its destination, or to 
proper accounting or distributing officers of the various communicating centers 
over which the communication may be passed, or to the master of a ship unde1 
whom he is serving, or in response to a subpoena issued by a court of competent 
jurisdiction, or on demand of other lawful authority. And no person not being 
authorized by the sender shall intercept any communication and divulge or pub 
lish the existence, contents, substance, purport, effect, or meaning of such inter- 
cepted communication to any person, and no person not being entitled there shall 
receive or assist in receiving any interstate or foreign communication by wire 
or radio and use the same or any information therein contained for his owp 


benefit or for the benefit of another not entitled thereto, and no person having 
received such intercepted communication or having become acquainted with the 
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contents, substance, purport, effect, or meaning of the same or any part thereof, 
knowing that such information was so obtained, shall divulge or publish the 
existence, contents, substance, purport, effect, or meaning of the same or any 
part thereof, or use the same or any information therein contained for his own 
benefit or for the benefit of another not entitled thereto: Provided, That this sec- 
tion shall not apply to the receiving, divulging, publishing, or utilizing the con- 
tents of any radio communication broadcast, or transmitted by amateurs or others 
for the use of the general public, or relating to ships in distress. 

Attorney General Browne x. It is this loophole that we are trying 
to plug in our Federal law of evidence that led to reversal of the con- 
viction in the Copon case, though Judge Learned Hand, speaking for 
the court of appeals, refused to dismiss the indictment because the 
“guilt is plain.’ 

It is this loophole that all of us are trying to plug so that those 
guilty of espionage and related offenses will no longer escape punish- 
ment merely because they resorted to the telephone to carry out their 
treachery. 

Everyone agrees that invasion of privacy is repugnant to all Amer- 
icans. But how can we possibly preserve the safety and liberty of 
everyone in this Nation unless we pull Federal prosecuting attorneys 
out of their straitjackets and permit them to use intercepted evidence 
in the trial of national security cases? 

Let us not delude ourselves any longer. We have to face up to the 
fact that the Communists are subversives and conspirators working 
fanatically in the interests of a hostile foreign power. Again and 
again they have demonstrated that an integral part of their policy is 
the internal disruption and destruction of this Government and other 
free governments of the world. 

It is almost impossible to “spot” them since they no longer use mem- 
bership cards or other written documents which will identify them for 
what they are. Nor do they look like criminals or persons we would 
imagine would resemble the old type Bolshevik. They are too smart 
for that. Asa matter of necessity, they turn to the telephone to carry 
on their intrigue. The success of their plans frequently rests upon 
piecing together shreds of information received from many sources 
and many nests. The participants in the conspiracy are often dis- 
persed and stationed in various strategic positions in Government and 
elsewhere throughout the country. Their operations are not only in- 
ternal. They are also of an international and intercontinental char- 
acter, as the chairman has pointed out. 

There is another subcommittee of this Judiciary Committee, the 
Subcommittee on Internal Security, that after a careful study of this 
question stated : 

Thousands of diplomatic, military, scientific and economic secrets of the 
United States have been stolen by Soviet agents in our Government and other 
persons closely connected with the Communists. 

If we are to cope with these enemies of our internal security, we 
have to know where they are going to strike next. We have to know 
who is going to be their next victim, what valuable Government secret 
will be the subject of a new theft, and where a leading fugitive con- 
spirator has been concealed. 

We have to be able to use that evidence in court so that these wrong- 
doers will no longer continue to prey on the safety and freedom of our 


country. 
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Senator Warxins. Would it not be better, Mr. Attorney General, if 
we can stop them from striking, rather than going on the theory of 
where they are going to strike next ? 

Attorney General Browne... I agree with you completely, and I do 
not know how you are going to do it without this legislation 

That is the theory they use most, the telephone. They know they 
can use it with perfect safety. Anything they say over the phone can- 
not be used against them in court. You can imagine how difficult it is 
to trail these people. I have tried to describe that. Since these enemy 
agents will not talk in court or speak the truth, they are forbidden to 
do that by their own so-called standards, and since the Federal agents 
are forbidden from testifying as to what they heard over the phone, 
the Department of Justice is blocked from proving its case and send- 
ing them to jail where they belong. 

Senator Wixey. If someone were standing a little way off that could 
not hear what was said over the phone, but could read the lips of the 
speaker, that would be competent evidence, would it not ? 

Attorney General Browne.u. It would, and I have something to say 
about that in a minute. 

It is just a peculiar inconsistency that we have allowed to grow up 
in our law. 

Surely this Nation, as one of the members of this subcommittee has 
just pointed out, does not need to wait until it has been destroyed 
before learning who its traitors are and bringing them to justice. 

Let us turn to the contentions raised by the opponents of these 
pending bills authorizing wiretapped evidence to be admitted in the 
Federal courts. 

The first reason they always point out for opposition to these bills 
is that wiretapping is still a dirty business and that we should not 
fight Communist spies with their own methods, and that wiretaps 
might be used to hurt innocent people, that privacy will be invaded 
and that people will be apprehensive about using the telephone, and 
that the authority, if you confer it upon these Federal officials, might 
be abused. These arguments sound persuasive on their face. In 
some instances they are presented in good faith and deserve serious 
consideration. But to my mind they just do not stand up on analysis. 

Let us first consider that claim that intercepted evidence should not 
be admissible because it is dirty business to tap wires. I might say 
right here that another argument that they use in this connection is 
that the wiretapping snooping reminds them of the tactics employed 
by the GestapoortheOGPU. 

While some of these people would ban this evidence, they seem to 
be unaware of the point that the chairman has just made, that the law 
presently admits evidence which is obtained by informers. It pres- 
ently allows the courts to receive evidence obtained by eavesdroppers 
at somebody’s keyhole or his window. The courts allow evidence of 
an officer who was concealed in a closet and overheard a conversation. 
They allow evidence to be introduced by the installation of a record- 
ing device on the adjoining wall of a man’s hotel or office room. They 
allow evidence that is obtained by transmitters concealed on the 
agent’s person. And, more than that, the Government witness may 
testify to every word of his telephone conversation with the defend- 
ant, and his testimony may even be distorted by an imperfect memory 
or character. 
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Yet the Federal court would not admit an exact transcription of an 
intercepted conversation in the form of a phonograph recording. 

The Supreme Court has even allowed that evidence although unlaw- 
fully seized is admissible in a Federal criminal proceeding to establish 
that the defendant lied. There is little if anything to distinguish 
these approved methods of admitting and obtaining evidence and 
wiretapping which is now not admissible. In these modern times, 
society would be severely handicapped unless it could resort to these 
methods to combat crime and to protect itself from its internal ene- 
mies. So a reevaluation of the critical situation today makes it clear 
at least to me that authorized wiretapping, under careful restrictions 
and only in cases involving our national security, is not dirty business 
at all but a commonsense solution by Congress which will protect the 
liberty and security of all the people from those who wish to see it 
impaired ; indeed, to be destroyed. 

The next argument : Some opponents to wiretapping also claim that 
they are concerned with the protection of innocent persons who 
through no fault of their own may have become enmeshed with spies 
and subversives. 

To me this argument has no real validity. The reason for that is 
this: The proposed laws will not allow the use of this evidence against 
innocent persons. Look at these safeguards: Its use would be con- 
fined solely to criminal proceedings initiated by the Government 
against those criminals who seek to subvert our country’s welfare. 

Senator Weiker. Mr. Chairman, may I interrupt? 

In the event of such a case where they are innocent but get into the 
field of communism, that is a question of fact for the jury, and a jury 
certinly would give weight to that. If he could establish that fact, 
certainly no jury would convict. Is that not a fair conclusion ? 

Attorney General Browne tt. It is so true, Senator. Look at the 
safeguards you have. First you have your investigation by the De- 
partment of Justice, to weed out the innocent from the accused. Then 
you have to go before a grand jury, a body of citizens, and present 
your evidence there. You have to convince them that there is prima 
facie evidence of a crime. 

Senator Warkrins. As a matter of fact, the telephone conversation 
itself may convince the jury the person is not guilty, unless he is 
guilty of saying some things and joining in the conspiracy. 

Attorney General Brownetu. That isright. And one further point : 
The telephone conversation recording has to be submitted to the 
judge before it can even be submitted to the jury. He has to rule 
that it is relevant and material in that particular case. 

Senator Jounston. Just one question there: Do you think that 
in every instance they would give all the conversation or would they 
pick parts of the conversation out and present it as evidence ? 

Attorney General Brownetu. I imagine they would use the same 
rules on that that they do on oral testimony. You cannot use part 
unless you use all the relevant material parts. And the judge would 
pass on that. 

Senator Jounston. But you would use certain parts. You could 
make a recording and cut any out that you wanted to cut out? 

Senator Wrtxer. That is not the rule of evidence. If you use one 
part, you have to use the full statement. 
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Senator Jounston. I do not think you would have to, unless you 
put it into the law, that you would have to use all of the conversation 
that was carried on in that particular instance. I think you could 
cut some out and put some in, the same as you could in a conversation 
that took place between two men. You could put part in and leave 
some out. 

Attorney General Browne. In other words, what you are say- 
ing is exactly the same rules of evidence would apply to the wiretap 
testimony as it would to other testimony ? 

Senator Jounsron. Yes. 

Attorney General Brownety. And the same safeguards under our 
system of law would prevail. 

Senator Warxins. The attorney for the party could insist that the 
rest of the conversation be put into the record. 

Senator Werker. It is a fundamental rule of evidence that you 
cannot use one part and leave out the other part. 

Attorney General Brownety. There is absolutely no distinction 
between the rules that would govern the introduction of the wiretap 
testimony and any other testimony in a court trial. All of the other 
rules pertaining to evidence in a court trial would relate to that. 

Senator Jonnsron. When you had the witness on the stand, would 
you not question him and say “didn’t you say so and so in a certain 
conversation”? Wouldn’t that be your question ? 

Attorney General BrowNELL. Yes. 

Senator Jounston. And he would answer “yes” or “no,” and then 
expand on that, would he not? 

Attorney General BrowNneELL. Yes. 

Senator Jounston. Now, then, it probably has been months ago 
and probably he could remember part of it and part of it he could not 
remember. If he didn’t remember it, it could go very strongly against 
him. Is that not true? 

Attorney General Browne.u. Yes, so that your wiretap testimony 
in a way would be more reliable, because there you “ell have the 
exact transcription of what was said. 

Senator Jounston. If you put it all in, if you put in there every 
bit of the conversation in each instance, it would be all right. But 
if you give them a right to cut out part of it, you are going to get 
on dangerous ground. 

Attorney General Brownet1i. That should be in the hands of the 
judge, to decide how much of that is relevant and material to the 
case. Of course, that would prevail here. 

Senator Weiker. Mr. Chairman. 

Mr. Attorney General, it is a fact that you can subpena a Western 
Union telegram at its point of origin or other place and certainly 
under no concept of the field of criminal evidence have I ever heard 
that you could take one sentence out of that telegram and leave out 
the balance. You have to leave it all out or use it all. Is that a cor- 
rect statement of the law ? 

Attorney General Brownetu. That is exactly right. 

Now, if I may go on, the opponents of w iretapping, taking up these 
objections, also charge that it encourages the invasion of the man’s 
liberty or privacy, that the principle is wrong, and that people would 
be made fearful of ever using the telephone at all. 
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It seems to me that that kind of a claim is just about as unreason- 
able as to say that people are afraid of walking in the streets because 
policemen have clubs and guns. 

Senator Warxrns. They should be afraid of saying things that they 
would not want anybody to hear if they are a criminal or have any- 
thing to do with a criminal offense. 

Attorney General Browne. That is right. 

Senator Witry. This wiretap proposition works both ways. While 
it might work to convict, it might also work to show the innocence, 
and you cannot take that which is innocent and proven any more 
than you can take that which makes you a criminal at present. You 
want to open it so that both can be used. 

Attorney General Browne. That is right. 

Contrary to the general impression, authorizing the introduction of 
this intercepted evidence in a Federal court would not interfere in 
any way with telephone privacy. As the law now stands it does not 
keep people from tapping wires. It is still useful to those who make 
private use of it for personal gain. But what has been stopped is 
the use of such evidence to enforce the laws of the Nation against 
the Nation’s most heinous criminals. 

In my opinion, and I think it has already been intimated here by 
Senator Watkins, treason and sabotage deserve no such privacy and 
no such protection. 

It was Mr. Justice Jackson when he was Attorney General who 
observed that the decisions only protect those engaged in incrimi- 
nating conversations from having them reproduced in Federal courts. 

In other words, the court decisions merely lay down rules of evi- 
dence. He stated it this way: He said the criminals today have the 
free run of our communications system. But the law-enforcement 
officers are denied even a carefully restricted power to confront the 
criminal with his telephonic and telegraphic footprints. 

It is also claimed that even controlled monitoring of the wires 
should not be permitted since the authority might be abused, and I 
can understand this. Whenever power is given to any Government 
official, executive, legislative, or judicial, it is subject to abuse. Un- 
fortunately, wiretapping has been brought into disrepute because 
of widespread abuse of it by private peepers. That is part of our 
problem today. But the fact that the technique has been abused by 
private persons and even by some local law-enforcement officials for 
private benefit does not, to me, furnish any ground for belief that 
the FBI would abuse it that way. 

The experience since 1941 when President Roosevelt first issued 
the Executive order granting this authority to the FBI to tap wires, 
during all of that time the FBI has never abused its wiretap author- 
ity. Asa matter of fact, its record of known nonpartisan, nonpoliti- 
cal, tireless, and efficient service over the years gives ample assurance 
to me at least that the innocent will not suffer in the process of the 
FBI's alert protection of the Nation’s safety. 

A recent editorial, I think in the Saturday Evening Post, says: 

We have wiretapping now. Why not use it where it will do the most good, 
against our Nation’s enemies. 

This seems to be the general feeling. I would say an overwhelm- 
ing number of people would agree with that, but there is a dispute 
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which I would like to discuss for the balance of my statement, a dis- 
pute as to the mechanics by which the technique may be most effective 
without the impairment of individual rights and liberties. 

There are two schools of thought on this. One believes that the 
wiretapping should be resorted to only after the court has given its 
permission. The other school believes we should continue the pres- 
ent system that has been in effect since 1941, namely, after authoriza- 
tion by the Attorney General. 

It is obvious what the objections to investing this continued power 
in the Attorney General are. The first one is he should not be allowed 
to police his own actions; that the authority may be abused when Gov- 
ernment prosecutors turn out to be overzealous; or that the court is 
more likely to be objective and curb indiscriminate wiretapping than 
the Attorney General and that wiretapping is something like a search 
into the privacy of individuals’ affairs, as in the case of search and 
seizure Which requires supervision by the courts. 

I might point out that J. Edgar Hoover has testified before your 
predecessors on this committee on a number of occasions and I 
checked with him just recently and found that the same thing is true, 
that there have never been more than 200 wiretaps on at any one 
time since 1941 when the original authorization was given. 

So you can see that it has been pretty careful and not indiscriminate 
in any sense. 

I might point out here that the first school of thought which would 
say that the wiretap should not be put on without previous authority 
of a court, that is modeled after a law in my own State of New York. 
It has been in effect there for several years. But, I would like to point 
out, there they allow the wiretapping in every kind of case. Here 
we are only talking about one restricted area of Federal crime. That 
is, the crime against our national security. 

As I will try to point out to you in a few minutes, very different 
considerations are involved there in the way of time and secrecy. This 
question was up before the House a couple of weeks ago and the House 
Committee on the Judiciary was considering the opinions of these 
two schools of thought. This is what they said in reporting the bill 
there: 

Your committee believed that the best interests of all will be served by placing 
the control of wiretapping in the hands of the Attorney General of the United 
States. Many believed it should be deposited in the Federal judiciary, but after 
weighing all the arguments advanced, your committee concluded that the nature 
of the crimes involved and the operation of wiretapping itself require such a high 
degree of secrecy if it is to be successful, that any opportunity for a leak would 
best be avoided by placing it under the control of the Attorney General. In 
addition to the need for secrecy— 

The committee report goes on— 


It should be pointed out that by placing control in the Attorney General uniform- 
ity will be assured. This is clear when one considers the several hundred Fed- 
eral judges under the other system could issue court orders. In addition, the 
Congress itself is in a better position to study and, if necessary, control the ac- 
tivities of the Attorney General than that of the Federal judiciary. 

Furthermore, your committee is of the opinion that it is more consistent that 
control be placed in the Attorney General for he is the one primarily responsible 
for the protection of our national security ; he is in the best position to determine 
the need for wiretapping and he has the responsibility for prosecuting criminal 
violations, 
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Senator Witey. You are inclined to agree with that, are you not? 

Attorney General Browne.u. I am, Senator, and I assure you it is 
nothing person: il because I am arguing for a system that has been in 
effect for 1: 3 years under my predecessors without any, so far as I know, 
criticism. 

Then the committee sums up and says: 

The type of crime which this legislation encompasses is not localized, but in 
most instances consists of a network reaching out over the length and breadth 
of the land. It overlaps judicial districts and covers many points in between. 
To compel the enforcement agents to operate in a limited geographic area while 
attempting to cover a nationwide network of crime, is not feasible. 

Finally, there is the question of the time element. Very often, speed is of the 
essence and the time consumed in obtaining a court order might well result in the 
loss of vital evidence. Your committee feels that these difficulties may be avoided 
on the one hand and the needed benefits derived on the other when the approval 
and control is in the hands of the Attorney General. 

As far as that time element is concerned, I would like you to picture 
what you think would have happened or did happen at the time of the 
Puerto Rican attack in the House of Representatives. Do you think 
the Federal law-enforcement agents should be able to go out imme- 
diately and take every possible step that was necessary for the safety 
of our country and its public officials, or do you think there should be 
the delay that would be consequent upon the other system ? 

Senator Jounson. You do wiretap now, do you not? 

Attorney General BrowneLt. That is correct. Since 1941, under 
an Executive order issued by President F. D. Roosevelt, the FBI and 
security agencies of the Army, Navy, and Air Force, have wiretapped 
and, as I say, Mr. Hoover has testified that as far as he is concerned 
there has never been more than 200 taps on at any one time. It has 
been very carefully restricted and as far as I know, without criticism. 

Senator Jounston. How would they have taken any more precau- 
tion in the Puerto Rican situation if they had had the right to use 
it in court than they would have had waar the present system ¢ 

Attorney General Brownew. I guess I didn’t make my point clear, 
Senator. What I was trying to ‘distinguish there was the present 
system under which the FBI and Attorney General can authorize 
immediate action, and the alternative system which some people are 
now proposing that the FBI restricted in this matter, have to wait, 
prepare papers, submit it to court with the usual hearing, the delays 
that would be involved there. 

You might have 48 or 72 hours’ delay with nobody’s fault, except 
that the red tape and system would require it. I am trying to point 
out that I think the present system is better there. 

Senator Warxkins. You have to get permission from Congress this 
way, and instead of that you have to go to the courts. The Congress 
gives you the right. 

Attorney General Browneiy. That is a very good point. 

Senator WeLKer. Those who believe that the Federal court should 
have a pretrial hearing with respect to the wiretap, is it their feeling 
that the Federal court should hear that testimony before it permits 
its use ¢ 

Attorney General Brownet1. They go to varying degrees on that, 
Senator. ‘Some of them say an ex parte hearing before a judge. 

Senator Werker. Well, an ex parte hearing, let him hear it in 
chambers. But he does hear the recording, the wiretap ! 











WIRETAPPING FOR NATIONAL SECURITY 17 


Attorney General Browne.u. This would be going to him for per- 
mission to make the wiretap. 

Sentaor WetKer. I see, go to him first ? 

Attorney General Brownetx. That is their contention. 

Senator Warkins. You do not mean you would have to have a 
hearing? 

Attorney General Brownety. It would be up to the judge, and 
you would have all of the 200-and-some Federal judges and every 
one, of course, would have a different idea of how it should be done. 

Senator Wixey. It is not a question of deciding the competency. 
That comes afterward. The question now is whether or not they 
have to go to get the permission to wiretap. 

Attorney General Browne.tL. When the alert comes, do you move 
in the way it is done now, or do you have to prepare legal papers, 
submit it to the court, and after a certain delay, a hearing before 
the judge, and so forth, have him decide as to whether or not you 
should put the tap on. 

Senator Warkrns. Is it restricted to Federal judges only so far as 
this legislation is concerned ? 

Attorney General Browne. Yes, sir. 

Senator Watkins. How many of those do you have? 

Attorney General BrownELL. Over 200, 

Senator Weiker. With the overworked judiciary, many of them 
traveling out of their States, some States not even having a Federal 
judge presiding, I assume that that might well be a disastrous delay. 

Attorney General BrowNeELu. Well, I think every member of this 
subcommittee has had the experience in private practice, especially at 

vacation time, and these people work all year round, of try ing to finda 
judge to sign the most routine type of papers. 

Senator Witey. What jurisdiction would the judge in one district 
have to grant permission, sir, in New York to grant permission in Cali- 
fornia? You would have to go out to California, too? 

Attorney General Browne... Under some of the bills you would. 

Senator JoHNsToNn. Speaking of the States, at the present time they 
have a right to make certain wiretapping lawful or unlawful as they 
see fit in that particular State ? 

Attorney General Browne.u. That is right, sir. 

Senator JoHNston. How many States have declared that you can 
wiretap and use it in court ? 

Attorney General Browne. I beg your pardon. 

Senator JoHnston. How many “States have made wiretapping 
admissible in their States ? 

Attorney General Brownext. It is a substantial number. I would 
be glad to furnish the subcommittee the exact number. 

Senator Jounston. I believe it is 36. 

Attorney General Browne. I am reminded here that there are two 
figures, one 32 and one 36. But I can say the majority of the States. 

Senator Wirey. That has, of course, application to local crimes in 
which the State has jurisdiction. 

Attorney General Browne.u. That is true. 

Senator Jounston. That is true, but it shows the trend. 

Mr. Cotiins. Mr. Attorney General, when we are speaking about 
the express approval of the Attorney General, if the Congress vested 
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the power in you, would you contemplate any delegation of authority 
so far as giving permission to authorize an order to wiretap 

Attorney General Browne. We never have in the De partment of 
Justice, operating under the Executive order, we never have delegated 
that. Every application is in writing and signed by the Attorney “‘Gen- 
eral himself. 

Senator Warktns. Do you hold a hearing on that application to 
determine whether you ought to give the authority to the investigat- 
ing agency ? 

Attorney General BrowneLty. Whenever there is any question that 
arises from the statement that is made by the FBI, the Director of the 
FBI, to the Attorney General, if any question arises as to any state- 
ment made in that application, then the practice is to discuss it with 
him. But there is no formal hearing in the sense of a court hearing. 

Mr. Cotirs. What would happen if the Attorney General was out 
of town and there was an immediate urgency to perform a wiretap? 

Attorney General Browne.t. The acting Attorney General would 
be authorized in this case, as in any other, to act for the Attorney 
General. 

Mr. Cottrins. So there would be some delegation of authority ? 

oe General Brownetu. Yes, that is a good point. But it 
would be the Office of the Attorney General speaking. 

Senator Witey. Carry on. 

Attorney General Brownety. Thank you, Mr. Chairman. 

The point that I have just made there, before we had this inter- 
change of questions and answers, was whether or not the tap could 
be made by the Attorney General alone, acting on the recommendation 
of the FBI, or whether it would be necessary to go to court. 

Mr. Justice Jackson took the view that I take here today. While 
he was Attorney General and opposing the search warrant procedure 
which would authorize over 200 Federal judges to permit the wire- 
tapping, he was not only concerned with the loss of precious time which 
would be involved in obtaining the court order, but felt that probable 
publicity in filing of charges against persons as a basis for wiretapping 
before investigation was « complete might easily result in injury to such 
persons. And he, too, concurred in the opinion that a centralized re- 
sponsibility of the Attorney General can easily be called into question 
by the Congress but you can not interrogate the entire judiciary. 

One other point before I close: I want te point out that it is also 
my opinion that the wiretap technique would be attended with greater 
secrecy, speed, and better supervision by Congress if no court order 
were required. The need for a court ‘order “might prove to be so 
restrictive in practical operation as to be fatal to the primary objectives 
of bringing our traitors to justice. These spies are not so accom- 
modating as to defer their scheming over the phone until we are able 
to find a judge to sign an order. Their conspiracy stretches out across 
every State in this country. It may be necessary to intercept com- 
munications at about the same time in many different parts of the 
country. Since a Federal judge in one district cannot grant an order 
for interception of communication in another district, it will be neces- 
sary to go to a number of judges to obtain orders under that system. 
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Multiply the personnel working for these judges, their assistants and 
the court clerks and secretaries and the others through whose hands 
even ex parte orders are often channeled and you will readily see that 
secrecy would be very difficult to maintain. 

For these reasons a bill permitting the designated Government 
agents to wiretap on authority of the Attorney General only in security 
cases, in other words, a continuation of the existing procedure under 
which all of my predecessors have operated since 1941, as a prelude 
to the introduction of evidence in courts, would in my opinion strike 
the best balance between the rights of the individuals and the vital 
needs of our Nation. 

Senator Witry. Now if the subcommittee is agreeable, the chairman 
will as to ask questions and then circulate around the committee 
for their questions. I have a few here that I have noted. 

Mr. Attorney General, would you illustrate the significance of wire- 
tapping in terms of some past national security cases with or without 
referring to the specific case by name ? 

In other words, what 1 would like to get is an understanding on the 
part of the subcommittee of precisely why the Department of Justice 
feels so strongly on the need for this legislation. 

You have covered that to a certain extent, but I think sometimes a 
little concrete illustration will make it more clear. 

Attorney General Browne tt. I will try and do that, Mr. Chairman. 

The only case which has been publicized and therefore which I feel 
free to discuss by name is the Judy Coplon case. In that case, she was 
an employee, you will remember, of the Department of Justice, and the 
Federal agents received information over the wire that she was going 
to meet certain representatives of the Soviet at a certain place, I believe 
it was in New York City, on such and such a date, at such and such a 
time. They went up there and saw that she did meet with the repre- 
sentative of the Soviet and turned over certain papers to him. 

She was arrested and it turned out to be security information given 
to a representative of the foreign government. She was tried and 
convicted. But the appeal court, speaking through Mr. Justice 
Learned Hand, conceded that she was guilty but said that the lead 
which led the FBI agents to that spot was obtained by wiretapping, 
and, therefore, while the indictment was not thrown out, the convic- 
tion was reversed and she has not been tried since that time because of 
that reason. 

I can make the statement that there are other cases in the Depart- 
ment which we believe we could bring to trial if we were given the 
authority of the kind that we have asked here today. 

Some people have said, “Doesn’t that make this law retroactive in 
an illegal way?” I need not tell the lawyers on this committee that 
what we are talking about here is merely a rule of evidence, and that 
the rule of evidence goes into effect as soon as the bill is signed into 
law, and it would apply to pending cases as well as future cases. 

Senator Werixer. I missed the first portion of his last statement. 
Read it back, please. 

(The reporter read from his notes as requested. ) 

Senator Witey. In other words, Judge Hand interpreted section 
605 and came up with that result? 

Attorney General Browne.u. That is correct. 
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Senator Witey. The Department of Justice has traditionally con- 
tended the requirement of a court order would increase the likelihood 
of leaks. You have so stated. On the other hand, those who favor the 
court order say that to give the Attorney General exclusive power 
would be to vest too much power in the hands of one man. Do you 
want to amplify those statements ? 

Attorney General Browne tt. I think not, Senator. 

Senator Wirery. In the House Judiciary Committee hearings, 
Deputy Attorney General William Rogers was asked this question: If 
the requirement for a court order were maintained in the bill, would 
the Department of Justice prefer that no bill whatsoever be passed ? 
Mr. Rogers on page 38 said: 

If it comes down to a question of whether we can have a bill passed and we have 
to get permission, certainly we would prefer that. 

I would like to ask you the same question: If a court order were 
required, would you favor that rather than no bill whatever ? 

Attorney General BrowneLy. We have never been faced with that 
officially in the Department and I personally would not care to express 
an opinion on it now. 

Senator Jounston. If you had had it in the Judy Coplon case, you 
could have convicted her, could you not? You could have gone to a 
court and gotten the order for a wiretap, could you not, if you had had 
the authority to go to the court? You knew exactly what you were 
doing, and you could have used it there, could you not ? 

Attorney General Browne. The trouble is, if we had had to go 
to court first and go through all the procedure there, we probably 
would have been too late to pick up that conversation. 

Senator Jounston. Do you know any judge i in chambers that would 
not have given you that authority with that in mind? 

Senator Weixer. As I understand his answer, he said he would be 
too late. 

Senator Witry. That is what you said, is it not? Too late? 

Attorney General BrowneLu. Yes. 

Senator Warxins. You do not have time, when these things are 
happening, you do not know the schedule. 

Attorney General Brownexu. That is correct. They do not furnish 
us any written information as to when and where they are going to 
speak, 

Senator Wirery. In order to get the matter clearly on the record 
here, in the Judy Coplon case is it your understanding of the case that 
if you had had to go to get the permission, that by that time the tele- 
phone call would have been all over-— 

Senator Jounston. Before he answers that, I want him to know 
that that is a serious question for him to answer. But you knew ahead 
of that time that you were tapping those wires and could have gone 
to a court, is that true ? 

Attorney General Browne.u. Well, it is only partially true, Sena- 
tor, because if we had gotten that information on which we based our 
application to the court by wiretapping, the wiretapping itself having 
been done without court authority, then under the ruling in the Coplon 
case we could not use either the original tap 

Senator JonHnston. But you could have gone to the court ahead of 
that time and gotten permission for that, and you knew about it and 
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you knew what conversations had been taking place in her instance 
and you could have gotten the court order. That is what I am talking 
about. 

Senator We.ker. Mr. Chairman, I have a question. 

Attorney General Browne. That is doubtful in my opinion, be- 
cause I don’t know that we would have ever known that she was doing 
this, if it had not been for the taps. I was not here at the time. 

Senator Jounsron. You were tapping at various intervals there, 
prior to the one that she had made to go to New York. 

Attorney General Browneuu. Let’s put it this way, because I am 
not trying to dodge your question: If we had gone to court, assuming 
the judge didn’t take too long to do it, assuming that he would ap- 
prove it, he might not have thought we had enough evidence, there 
would be 200 different judges with different standards involved, and 
assuming that neither his clerk nor his secretary, nor the recorder of 
information in the court or any newspaperman that was around the 
corridors or anybody else he ard. anything about it and spilled it, if you 
make all of those assumptions, then probably we would have had the 
same result. 

Senator Jounston. You have to assume, too, that when the Attor- 
ney General’s Office goes before a Federal judge, giving a temporary 
order like that, they usually do it, do they not ? 

Senator Weiker. That is assuming a great deal. 

Senator Jounston. That is assuming a great deal, but it is true, 
nevertheless. 

Senator Wreiker. Mr. Chairman, may I be released for just a few 
moments and come back ¢ 

Senator Witey. I hope you can come back. 

Senator Warkins. Could I ask a question ? 

Senator Witey. Yes. 

Senator Warxkrns. As a matter of fact, if it should be known by 
people who are carrying on espionage that this evidence can be used 
if this bill were to be passed, if it could be used, that would be a strong 
deterrent to the using of the telephone for any of their communi- 
cations, would it not ? 

Attorney General Brownetu. Correct. 

Senator Jounstron. That is also true if you have the judge issue 
the order. They don’t know when they issue one, do they ? 

Senator Warkins. It would be easy to follow some one to the 
judge’s chambers. If they wanted to be sure wether it was done or 
not, they could have a third party watch them. 

Senator Winey. I think it is plain what we are getting at. The 
Attorney General says, if I get his testimony, that in a good many 
cases if you have to go before a judge, that by that time it might be 
too late, and second, if the villain so to speak, were operating in sev- 
eral States, you would have to go before the judges of several States. 
The question is whether or not the committee in those cases wants 
to limit it in that way. We will decide that, of course. 

Senator Jounston. Is that not also true, Mr. Chairman, if you have 
to come from California all the way here to Washington to get it from 
him? You do not go to the district attorney, but you come all the 

way from California to Washington to get permission. 

Senator Warxrns. That can be done by telephone or teletype. 

Senator Winey. You are talking now about the FBI. 
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Senator Jounston. I think they pass upon—as he said, he is going 
to pass upon it. They make their application, it is in w riting, and 
then he passes upon whether or not it should be granted. I think 
that is what he said. 

Senator Warkrns. I assume that could be done by teletype. That 
would be in writing. 

Senator Wiiry. The FBI is the one, their main office is here, and it 
is upon their evidence that the matter would be submitted. We can 
go into that later. 

I want to find out something else, Mr. Attorney General. Like 
many other Americans I have been deeply cone ‘erned about the tend- 
ency from recent times for all sorts of private detective agencies and 
the like to engage in wiretapping for purely private purposes. Com- 
peting businesses have reportedly tapped each other’s wires. Busi- 
nesses have reportedly tapped labor union’s wires. Wiretapping has 
been used reportedly for political purposes, et cetera. 

Now, I want to know, what is the Department of Justice’s position 
on all this private wiretapping ? 

Do you think that all of it should be outlawed, and that the mere 
possession of wiretap equipment by private parties should be penal- 
ized without having to catch them in the act of wiretapping? 

Deputy Attorney General Rogers, speaking on this point of private 
wiretapping, said that the difficulty now “is that the law is so nebu- 
lous that it is very difficult to obtain successful prosecution under it.” 

But if the law is revised, he said “we certainly would proceed 
against wiretappers.” 

Attorney General Brownety. In the Department of Justice, we 
favor the use of the wiretap evidence only in cases involving national 
security or, perhaps, if the committee wanted to consider it, kidnaping 
and extortion. At the present time, the Executive order which was 
issued in 1941 covers three classes of cases. The testimony this morn- 
ing that I have given here, you will notice, was confined to cases involv- 
ing national security. We would be willing to go as far as including 
kidn: uping and extortion cases bec: ause, as Mr. J. Edgar Hoover said 
one time, he thinks every Anferican citizen wouldn't have much trouble 
about approving the wiretapping system if his own child had been 
kidnaped and it was a question of trying to recover him. 

Senator Witry. Then as to what is going on now in many cases of 
private wiretapping, which is not even permitted under States laws, 
T understand, because under State laws, simply in the interest of get- 
ting the criminal, the officials have that authority. Have you anything 
to say about that? 

Attorney General Brownett. We have never, of course, run into 
that in the Department. I have not studied the question of Federal 
jurisdiction which might be involved there. 

Senator Witry. Various proposals have been made that agencies 
in addition to the FBI be given the power to tap wires, notably the 
Intelligence Services of the Army, Navy, and Air Corps, and the 
Atomic Energy Commission. How would it work out if the Attorney 
General were to be given the exclusive power to authorize the taps? 
I gather that these agencies would apply to you even though they do 
not fall within your personal jurisdiction. 

Attorney General BrowneLt. That is correct, Mr. Chairman. 
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Senator Jounston. Have you looked into the question of whether 
or not you can tap wires on what has not gone out of the State, but 
all of it has taken place within a State? 

Attorney Gene ‘al Browne.u, I personally have not. 

Senator We_ker. Where it would be a Federal Offense, I think you 
could, certainly. 

Attorney General Brownetut. Yes, I thought you meant under the 
present law. 

Senator Jounston. I am speaking under the present law. And 
even if you passed this law ceil it be contrary to the laws of evidence 
to take evidence where it did not go without the State, it was all 
intrastate. 

Attorney General Browneti. I would think offhand, Senator, 
that it would cover the same jurisdiction as the Federal Communica- 
tions Act itself, which, as you remember, was very broad on that 
subject. 

Senator Witry. One of the crucial points at issue is whether there 
should be admissible evidence gathered previously as per example in 
the Coplon case, or whether the authority should simply apply to 
future cases. 

In commenting on this point Deputy Attorney General Rogers said 
a retroactive authority “would not offend the prohibition against ex 
post facto, to which you have testified, not whether it changes the rules 
of evidence, but whether it authorizes a conviction upon less proof 
in amount or degree than was required when the crime was committed.” 

That is the matter of retroactivity. 

Attorney General Browne tt. | think I covered that in answer to 
another question. 

Senator Witry. You do not care to elaborate on that? 

Attorney General Browne tt. I do not believe I could be helpful if 
I elaborated, unless you have some specific points. 

Senator Wirry. No. It is your opinion, then, that the contem- 
plated bill should make it clear that it covers that point ? 

Attorney General Browne... Yes, sir. 

Senator Wirry. What do you think about the desirability of per- 
mitting wiretapping in cases which do not involve national security, 
such as kidnaping ? 

Attorney General Browne.u. Well, the greatest extent that we 
have ever been willing to go would be to add kidnaping and extortion 
cases, 

Senator Witey. A great many people have been spreading the idea, 
apparently, that there is allegedly almost an unlimited amount of 
wiretapping going on in our Nation’s Capital right now, through offi- 
cial and unofficial hands. Can you say something about that? 

Attorney General Browne tt. I can say that as far as the Depart- 
ment of Justice is concerned, we have given the figures through Mr. 
Hoover at previous congressional hearings, the fact that there never 
have been more than 200 taps by the FBI at any 1 time since this au- 
thority was given to them. We have no information outside of that, 
of course. 

Senator Jounston. When you speak of any 1 time, do you mean 
200 being carried on at 1 time? 

Attorney General Browne... Yes. 
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Senator Jounsron. It runs into the thousands, does it not, that you 
have tapped ? 

Attorney General BrowNeLi. What was that? 

Senator Jounsron. It runs into the thousands of taps that they 
have made, does it not ? 

Attorney General BrowneLi. Do you mean the aggregate since 
1941? 

Senator Jounsron. The aggregate. That is what I am speaking of. 

Attorney General Brownetu. I haven’t any figures on that, but it 
would be certainly into the thousands. At 200 at a time, it is always a 
revolving number. = is 13 years. 

Senator Winry. Can you tell us from your own knowledge how 
wiretapping has wor aa in your own State? I mean in relation to offi- 
cial wiretapping, its effectiveness, how they feel about continuing it, 
and so forth. 

Attorney General BrowNnetu. Well, the man who testified before a 
house committee on this subject from my State who has had more 
experience with it, perhaps, than anyone else, was Mr. Miles F. 
McDonald, who is a former assistant United States attorney and then 
district attorney of Kings County, our largest county in New York, 
Brooklyn. I think he was president after that of the District At- 
torneys’ Association of the United States. He declared he had never 
seen any case where an innocent person was harmed by a wiretap 
order and he has been at the business for 14 years. 

Senator Wiiry. Senator Watkins, a question ? 

Senator Warkins. I believe not. 

Senator Witry. Senator Welker ? 

Senator Werker. Mr. Attorney General, I appreciate your pro- 
found remarks, and I agree with you that when our Nation is in 
danger, when our boys are being killed and we might lose many, 
many more, that we should use every effort consistent “with justice in 
stopping the Communist conspiracy here at home. 

It is generally understood that we might well be destroyed at home 
as well as from abroad. With respect to your statement about the 
invasion of privacy, in a minor way I have been a prosecutor in my 
life. 

Senator Witery. And a good one. 

Senator Weiker. Thank you. I have seen rules of evidence which 
certainly permit the invasion of the right of privacy as you relate 
it, the looking through a window, boring a hole through a door, or 
a keyhole. You have observed that. What is the fundamental differ- 
ence in the invasion of the right of privacy of listening on a wiretap 
and sneaking in and looking through a keyhole, which is preferably 
competent, legal evidence ? 

Attorney General Browne. I can not see the difference, myself. 

Senator Watkins. Or putting a detective under a bed or something 
of that sort. 

Attorney General Browne. That is right. 

Senator Witry. How do you know about it ? 

Senator Warkrns. I have been a prosecutor and a judge. 

Senator Wetxer. I think you would agree with me, Mr. Attorney 
General, that the interception, the finding, of a letter from one person 
to another, and using that in evidence, ‘would be an invasion of the 
right of privacy. So at this instance, I am unable to see, as you have 
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stated, why all this hullabaloo about the invasion of a right of pri- 
vacy. When our Nation is at stake who should hesitate to ool the 
truth over the telephone unless there was a conspiracy existing 

As you related, and I think Senator Johnston so ably ore out, 
there might be an innocent person involved in this matter, but that 
goes to the question of fact and the credibility of the witness. 

Now we go to the proposition with respect to who is more compe- 
tent to order the investigation, whether or not it is the supreme 
prosecuor of our land or one of the 200 Federal judges. I am certain, 
based upon my limited experience as a prosecutor, that no prosecutor 
would ever desire to send an innocent person to jail or to death, or to 
anything else. Do you agree with me on that, sir? 

Attorney General Brownetu. Certainly. 

Senator Wetker. And you would use your best capacity as an able 
lawyer to see that no injustice is done to anyone. 

We all respect the Federal Judiciary. It was brought out here 
again and I want to reemphasize, if it 1s necessary for your depart- 
ment to get the order for the tap, the use of the tap, certainly I 
think we should take judicial notice of the fact that in the entire 
court machinery involved in the Federal courts, there might very well 
be a serious leak that would ruin the prosecution of one of the most 
vicious criminals trying to destroy our country. 

I further make this assertion that there have been many Federal 
judges who are not any more competent than the Attorney General 
or many other lawyers who do not desire to serve as Federal judges. 

While we are on the question of this government of laws and not 
of men, I will ask you if it is not a fact that even through he is 
clothed in a judicial capacity, we would still have a government of 
men rather than laws if we do not pass this, if the court is asked. I 
am somewhat concerned with respect to the bill giving different agen- 
cies of the Government the power to tap wires, the Navy, the Army, 
the Air Force or whatever was related here just as I was leaving. 

Senator Wirey. And Central Intelligence. 

Senator Werxer. Mr. Attorney General, would you have any 
jurisdiction over that at all? 

Attorney General Browne.u. Under the bill which had most wide- 
spread comment, those agencies would have to come to the Attorney 
che for authority, even though they are not in the Department 
of Justice. 

Senator Wetker. It is my personal opinion that they should, be- 

cause with all respect to the gentlemen, and they are able men, I feel 
that they are not as skilled in the law as the Attorney General of 
the United States, whether he be Democrat or Republican. 

Attorney General Browne.u. Information has to be coordinated 
some place. 

Senator Wetker. I can not conceive, when our Nation is at stake, 
that a Federal judge could be any more honest than the Attorney 
General, whose duty it is to protect this Nation from crime. 

Without prejudging this matter, I at this time am very much im- 
pressed with your statement. 

Attorney General Browne. Thank you, sir. 

Senator Weiker. I have one other question: I missed out on this 
with respect to the retroactive aspect of this bill. That appears to 








26 WIRETAPPING FOR NATIONAL SECURITY 


me to be a close question of law, as to whether or not now, by the 
passage of this bill, you could go back and prosecute Judy Coplon. 
I think there is quite a dispute of authority on that matter. 

Do you have any opinion on that at this time? Perhaps you would 
not desire to express It. 

Attorney General BrowneLt. We have made a study of it in the 
Department. While we think it would be tested out, it 1s our opinion 
that this being a rule of evidence rather than a matter of substantive 
law, that it could be applied to pending cases. 

Senator Jounston. It could be used in any court in a trial here- 
after, after it was passed. 

Attorney General BrowneE.u. That is correct. 

Senator Jonnston. That would be your ruling? 

Attorney General Browne. That is correct. 

Senator Wetxker. Mr. Attorney General, I am not too happy with 
that philosophy of criminal procedure. When we have lost a case 
because of the fact that we did not have the proper rules of evidence 
for admission, and then we have a legislative body come in and give 
us just exactly that that can convict that person, I am not too happy 
with that phase of it. I would like to make a little more study on 
it. It is not that I have any respect whatsoever for Judy Coplon or 
anyone else who has been acquitted. But you can see the position 
that you are in. 

When you try a pretty good lawsuit, and you think you have won 
your lawsuit, I am speaking now as a defense attorney, and the ap- 
pellate court has reversed the judgment of the trial court and the 
jury, and then we come up here before a legislative body, and we 
enact laws which would permit that lady or that man to be convicted, 
it is something that causes me some concern, Mr. Chairman. 

Senator Winey. Is there not a very serious question outside of the 
matter that you have raised, that she has already been tried and 
acquitted? I think the constitutional provisions would protect her. 
But it is not for her, it is for the other cases you are talking about, 
where there have been no prosecutions. 

Senator Warxtns. In that particular case she has not been 
acquitted. 

Attorney General Browne... In that particular case, to show you 
how a very learned judge considered this question, Judge Learned 
Hand of the second circuit, who we consider one of our ablest judges, 
wrote the opinion on appeal in this case, and he did not dismiss the 
indictment, which, to me was somewhat of an indication as to how 
the judges on the Appellate Court felt there. Ordinarily of course 
they would have dismissed the indictment as well as reverse the con- 
viction. But he expressly left open the question of another trial in 
case the rules of evidence were changed. 

Senator Wixey. It was based on error, that was all. 

Senator Warxins. Can you see any fundamental right of the de- 
fendant being invaded by changing the rule of evidence ? 

Attorney General BrowneLi. No. We have a brief in the Depart- 
ment, which I would be very glad to file with the committee, on this 
particular point which gives instance after instance of where this 
sort of thing has been done by the Congress in the way of changing the 
rules of evidence, and the courts have allowed the new rule to be ap- 
plied in pending cases. 
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Senator Warxins. You grant new trials on the theory that there 
has been new evidence discovered ¢ 

Attorney General Browne.. Yes, sir. 

Senator Warxins. The prosecutor may have won the case, if that is 
the situation, and the defendant lost it. Then the testimony comes in, 
of course, discovers new evidence and gets the new trial and the prose- 
cutor is upset. That would be tantamount to this sort of situation. 

Attorney General Browne... That is right. 

Senator Weixer. That may be the Federal rule, Mr. Attorney Gen- 
eral, but I am quite convinced that in a couple of States that I practice 
in that that is not the rule. I would be glad to submit a brief on that. 
However, there is no cause for any argument on that. 

Attorney General Brownexu. I do not mean to depreciate your 
point of view whatsover, Senator Welker, and I know that it has re- 
ceived very thoughtful consideration by the courts, which to me shows 
that you are not grasping at a straw at all. It is a question that to me 
deserves very serious consideration by the committee. 

Senator Witey. Senator Johnston ¢ 

Senator Jounston. It could be left to us. We could word it also 
so oa we could make it take effect any time we wanted to, is that not 
true! 

Attorney General Brownell. If I understand your question, yes. 

Senator Warkins. There are a number of cases now pending where 
investigations have proceeded or investigations would reveal certain 
things that have happened, that almost would require an extension 
of the statute of limitations. 

Attorney General Browne.u. The time will soon run off. 

Senator Warxins. In fact, I think I am the cosponsor of the bill 
now before this committee changing it from a certain number of years 
up to 5 years. That does not take away any fundamental right of 
the parties. 

Senator Wier. Let me ask this question in this connection : In your 
opinion, are there a number of other cases, very serious, that if the 
evidence was made retroactive would be very significant in protecting 
the interests of this country ? 

Attorney General Browne.u. That is my opinion. 

Senator Witey. I see that Mr. Sourwine is here. Did you have an- 
other question, Senator Johnston ? 

Senator Jounsron. No. 

Senator We.Ker. I have one more and then I will quit. 

Senator Wixry. Go ahead. 

Senator Weixer. To clarify my remarks with respect to the retro- 
active effect of such legislation that we might pass, I certainly hate 
Communists as much as anyone in America, and I have worked just 
as hard on internal security as I could. I am rather in a dilemma 
with respect to that feature as of this time. I may be convinced when 
I hear the other evidence, however—I am rather in a dilemma to vote 
for legislation which goes back and permits a conviction for a person 
who has had her day in court. That is the thing that worries me. 

Senator Wier. Many of these persons have not had their day in 
court. 

Senator Wexxer. I am not speaking about those. Of course he is 
worried about his statute of limitations, and so am I. But the general 
public, all they talk about is that you want this retroactive legislation 
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to go back so as to get Judy Coplon, who has had her day in court, 
and who has not served a day in jail, or paid a single fine. I thought 
that I should bring that out. With respect to the others, of course, 
there would not be any objection, none whatsoever. 

Attorney General Brownexy. As Senator Johnston said, you could 
so phrase the legislation to make that distinction. 

Senator Jounsron. Yes. And then, too, I do not think we want 
to be passing any opinions on the Coplon case at this time. I know 
you would not, Mr. Attorney General. 

But I think, again, along your line, Senator Welker, that we are 
on dangerous ground when someone has been tried and it has been 
ruled out according to the evidence, and then you come back and 
use evidence that you could not use in a former trial. 

Senator Wetker. [ agree with you, Senator. 

Senator Wirey. It was ruled out on the ground not that the evidence 
was not relevant but that it was not competent because of the statute. 
Now the statute itself made it incompetent but the evidence certainly 
was pertinent and relevant. The question is whether in such a case 
the parties really had their day in court. It seems to me that is the 
question in that sense. Are there any further questions? 

Senator Werker. The fact is, if we should go back to this lady we 
are talking about, she had not been appraised of the dangers, she 
had not, [ assume, gotten the defense that perhaps she would have had 
had her counsel known that this matter, this new legislation, would 
have been enacted. I am like the Senator from South Carolina. I do 
not think we should prejudge any of these cases. But it was brought 
into this matter and it was an interesting matter from the legal aspect 
of retroactivity in court. 

Senator Wirry. Go ahead, Senator Watkins. 

Senator Warktns. I wish to ask the Attorney General if he has 
had the experience in obtaining from judges warrants to search. 

Attorney General Browne. Yes. 

Senator Warkrns. That has a tendency to tip off the other side 
sometimes, does it not ? 

Attorney General Brownetu. I can only repeat what Congressman 
Halleck said in the debate on this bill in the House, when he was a 
prosecutor out in Indiana, that he usually found when he went for 
the search warrant, by the time he had gone through the procedure 
and had gotten to the house, they were welc coming him. 

Senator Warxrys. I had identically that happen to me in a search 
and seizure for a liquor case. I sent them back 30 minutes afterwards, 
never said anything about it, and we found oa there and they 
laughed and had a great time at our expense. I said, “All right, 
keep quiet and then go back with the warrant, and don’t say any- 
thing.” When they went back, they were celebating and all of the 
evidence was in sight. 

But the reason I wanted to ask him about this, Mr. Chairman, is 
that I realize it is a difficult thing, sometimes, for the judge to pass 
on those matters. Whether you have to have evidence or just a matter 
of form, whether he comes there as a matter of form and he rubber 
stamps it and goes on if the judge is in doubt about it, he will want 
to take time.. You may say we are in a hurry about this and it is an 
emergency. He can say, “I have some doubt as to whether you have 





WIRETAPPING FOR NATIONAL SECURITY 29 


— 


made a suflici ient showing to entitle you to that type of an order or 
permit.’ 

I can see all types of administrative delays in a situation of that kind. 

Attorney General Brownetu. You have to keep in mind that the 
only type of case we are t talking about is not the general run of crimi- 
nal case. The only thing we are t: alking about is espionage, sabotage 
and treason, and related national secur ity cases. ‘The pertinent point 
that, as Senator Welker pointed out, is tremendous in these cases. 

Senator Warxkrns. As a matter of fact, we abandoned a foreign 
policy of 150 years to make us more effective against this Communist 
enemy. It looks like we are not being asked to give up very much to 
put us in a position to ake care of the enemies on the inside of the 
country. 

Senator Wiiry. I was very much interested in what Senators 
Welker and Johnston were saying. I would agree fully if it were a 
case of an individual being prosecuted for some offense like robbery or 
some crime. But where it is a question of the public interest and 
public safety, a question of maintaining the life of the Nation, I think 
that we have to realize that we are now in the atomic-hydrogen age, 
when folks can do damage such as we have never seen before, and 
consequently we have to have adequate weapons to meet those chal- 
lenges. 

To me, I would not hesitate where it is in the case of those offenses 
just stated by the Attorney General. I have this question submitted 
to me by counsel : 

Does the Attorney General have any view on the question, if the 
power is vested in the Attorney General, on whether there should be 
any time limitation upon the Attorney General's order? 

Attorney General Brownett. I can not offhand see any value to it. 
I can see some danger that you might have a person who is here, the 
type you can readily imagine who is here pretty steadily, whom you 
would want to have the order continue indefinitely on. 

Mr. Corzins. Under the New York Statute there is a time limita- 
tion of 6 months upon the judges order. 

Attorney General Brownetu. I think that is right. But here it 
only emphasizes again the great difference between a State wiretap 
law where you are talking about stealing chickens or whatnot, and 
here a very highly specialized conspiracy which has been declared to 
be so by the C ongress, by the President, and by the United States 
Supreme Court, by the countries of the Western Hemisphere at 
Caracas, just within the month. 

It is a unique field that we are talking about, where the stakes are 
tremendously high. So to compare it with a law, wiretapping in the 
ordinary municipal court case, to me is inadvisable. 

Senator Jounstron. I do not think that is too important about the 
date. You could extend the date anyway. 

Attorney General Browneti. If you had the right to extend, you 
could renew your order, yes. 

Senator Weixer. Mr. Chairman, could I ask one further question ? 

Senator Winry. Yes. 

Senator Werxer. I believe I read a few weeks ago or a few days 
ago where the Federal Bureau of Investigation instructed officers and 
agents how to detect. saboteurs and espionage agents who might well 
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carry a hydrogen or atomic bomb into this Nation. If it is that acute, 

if it is that acute in America today, I certainly think our chief law- 

enforcement agents should have a right to ferret out these people by a 

system which, in my opinion, is no different than that obtained by an 
‘avesdropper at a window or a keyhole. 

Attorney General BrowNneL_. You may only have a half hour to 
act in one of these cases. 

Senator Werker. That is right. Time is of the essence, Mr. 
Chairman. 

Senator Wirxy. One of the best legal minds that I have come across 
since I have been in Congress is to my immediate right here. He is 
the adviser to Senator McCarran. I am sure he has some questions 
toask. Mr. Sourwine. 

Mr. Sourwine. Thank you. I should like to ask a couple of 
questions. 

You pointed out in your statement that there is now no law against 
wiretapping by anybody. Do you favor regulation of wiretapping 
in any degree ? 

Attorney General Browne tt. I think it was before you came, Mr. 
Sourwine, that the chairman asked me a question along that line, and 
I told him we had not had occasion to study that in detail in the De- 

vartment. I suppose there is a question of Federal jurisdiction there, 
but I would prefer to analyze that a little bit. 

Mr. Sourwine. I ask the question because one of the bills before 
the committee, as you probably know, Senator McCarran’s bill, would 
prohibit wiretapping with certain exceptions. It would absolutely 
prohibit wiretapping by anybody. There would be none by private 
eyes, none by the county police, none by the city geo and so forth. 
It would be permitted only in internal-security cases where the 
Attorney General certifies it. 

I wanted to know if you would care to express an opinion for or 
against such a regulation of wiretapping or if you believe the legis- 
lation should be confined only to the question of what evidence may 
be used in court, leaving the situation wide open as it is now for 
anybody to tap anybody’s wire. 

Attorney General Brownewt. The particular question that concerns 
us in the Department of Justice is the latter. We have not considered 
that aspect of it sufficiently for me to express any considered opinion 
right now. 

Mr. Sourwine. General, if you were - be given by statute the au- 
thority to authorize wiretapping in any case, without reference to a 
court or anyone else, would you have any y gieantien to a requirement 
that in each such case you should make and file a certification that 
the wiretapping in that instance was, in your opinion, necessary in 
the internal security ¢ 

Attorney General Browneti. Well, I do that now. I make it now. 

Mr. Sourwtne. You actually do that now? 

Attorney General Browne. Yes, I don’t file it any place except 
in the official records of the Department of Justice. It does not go 
outside the Department, but I do that now. 

Mr. Sourwrne. There has been seme discussion by several of the 
members of the committee today on the matter of retroactivity and 
possible invasion of the rights of a defendant if wiretap evidence 
previously banned should be made admissible. Has the Department 
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considered the view that what has prevented the use of the wiretap 
evidence in, say, the Coplon case, is not actually a rule of evidence 
but a statutory inhibition, that is, section 605 of the Communications 
Act, and that if, for instance that section should simply be repealed 
without any other statute you would then be completely free to use 
any such evidence in court in any case? 

Senator Weiker. Would that not be ex post factor ? 

Mr. Sourwrne. I wondered if he had an opinion on it. 

Attorney General Browne. I think we could do it a better way 
than that. I think that would leave open some questions that should 
be settled in the legislation, to repeal section 605. 

Mr. Sourwtne. You do not believe a repeal of section 605 would 
accomplish it ? 

Attorney General Browne... I prefer to have it done in an affirmi- 
tive way. I personally have always felt that this should be law any- 
way, rather than Executive order. 

Mr. Sourwine. Sir, you spoke of the possibility of using wiretaps 
in kidnaping and extortion cases. Did you have in mind only Federal 
cases ? 

Attorney General BrowNe i. Yes. 

Mr. Sourwine. You would then, I take it, not favor the use of wire- 
taps in cases of non-Federal crimes, even kidnaping or extortion or 
blackmail, or murder ? 

Attorney General Brownetu. That wouldn’t be a matter for the 
Congress, would it? I think, if I understand your question right, you 
favored the New York law when it was passed. 

Mr. Sourwrne. Congress probably could act in the circumstances, 
don’t you think, since interstate communications are involved ¢ 

Attorney General Browne.u. Our opinion has been that it is only 
in national security cases that the need is vital, although we would 
have no objection to carrying it on to kidnaping and extortion cases 
that are within the Federal jurisdiction. 

Mr. Sourwrne. Would you be willing, sir, to accept responsibility 
for authorizing taps by local police agencies in cases of serious crimes ? 

Attorney General Browne. No, sir. 

Mr. Sourwine. You would not want that authority if the Congress 
were inclined to give it to you ? 

Attorney General Browne.u. No, sir. I think that would be rather 
an abrupt and fundamental change in our Federal-State relation- 
ships. 

Mr. Sourwine. Mr. Attorney General, who taps wires now, do you 
know, besides the FBI, the armed services, the CIA, the Secret 
Service ? 

Attorney General Browne xu. I don’t even know that all of them do. 
My real personal knowledge is confined to the FBI. 

Mr. Sourwtne. Would you be willing to accept authority and re- 
sponsibility if the Congress should delegate it to you to control and 
authorize wiretapping by all of those Federal agencies in proper 
cases ¢ 

Attorney General Browne... In national security cases, ves, sir. 

Mr. Sourwtne. How about telephone monitoring, General? There 
is some of that in Government. In your opinion, does that come with- 
in the wiretapping orbit or is that another matter ? 
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Attorney General Browne. That, I believe, is a separate matter. 

Mr. Sourwine. One final question, sir: Assume that you are tap- 
ping the evidence of party A, of the phone of party A, who is under 
surveillance, and you get some evidence on party B who happens to 
call in on that phone, a person that you hitherto didn’t even know 
about, or let alone suspect. Should not the Department be authorized 
to use the evidence against B just as against A ? 

Attorney General Brownexu. As long as it is a national security 
case, yes. 

Mr. Sourwine. If you have to go into court in advance and get au- 
thority with respect to any case, wouldn’t it be a little difficult to be 
able to use the evidence on party B that you acquired ? 

Attorney General Browne. That is a good point, Mr. Sourwine, 
and another objection to the court approach. 

Mr. Sourwine. Wouldn’t you say, then, sir, if there is to be a 
requirement of some court approval, that the approval should go to 
the tap rather than to the person so that you would be authorized 
to use any evidence that at. got from that tap, regardless of who it 
might be against ? 

Attorney General Brownetu. I would think so, although I do not 
want it by my answer to be considered that I favor the court approach 
to it. 

Mr. Sourwine. Thank you, Mr. Chairman. 

Senator Witey. Any further questions? Senator Welker? 

Senator Wetker. Able Counsel Sourwine brought out the fact that 
the bill might well include kidnaping and extortion. I do not think 
anyone in America who had their baby kidnaped would object to 
every avenue of catching the kidnaper. 

If you go into extortion, then the next step down is going to be 
armed robbery and vicious assault, or r ape, and things of that nature. 
I think we should give some consideration to the fact that we might, 
by extortion, be getting into a field that might well lead us into a 
lesser field. 

Attorney General Browne. You will notice we are not asking you 
to consider that. 

Senator Wetxer. I noticed that. 

Senator Watkins. How does it work up to date? You have had 
that authority, have you not, since 1940? 

Attorney General Brownewi. Yes, and the only extortion cases so 
far as I know where this power has been exercised has been in con- 
nection with kidnaping, not extortion generally, but only extortion 
in connection with kidnaping. 

Senator We.ker. That could be combined under the kidnaping stat- 
ute. Extortion would not have any effect on me because I wouldn’t 
have anything to extort. 

Senator Witry. Have you looked at McCarran’s bill? 

Attorney General Brownett. No, I have not. But I am taking a 
copy back with me and we will have it analyzed in the Department. 

Senator Wier. This is a serious question. If that should become 
law, wouldn’t it have the effect of superseding laws like you have in 
New York? 

Attorney General Browneti. There would be a volume of litiga- 
tion on the subject, I feel quite sure. 
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Senator Witry. Have you any suggestion as to the bill that has 
come over from the House? What do you want done to it? 

Attorney General BrowNneLu. We specifically would like to have 
the bill restored to the form in which it was reported out by the 
committee. 

Senator Winey. Will you put such a bill into the record at this 
point ? 

Attorney General Brownetu. I will be very glad to. 

Senator Wiry. And particularize on the record how you would 
want it restored so we know what the attitude of the Department is. 

Attorney General Brownetw. The bill which we would recommend 
in every particular is H. R. 8649, not as reported by the committee 
but as introduced by Mr. Keating under date of March 31, 1954. 

Senator Witry. In what particular is it different than the one 
passed by the House? 

Attorney General Brownetnt. The one passed by the House 
required—— 

Senator Werker. Did you not say H. R. 8649 was approved by 
the House ? 

Attorney General Browneti. Not as approved by the House; as 
approved by the committee. But it was amended on the floor of the 
a The one that we prefer is the one that was reported out by the 
committee before the House amended it. 

Senator Weiker. That is 8649. 

Attorney General Browne... Yes. 

Senator Weiker. And you have not read the McCarran bill ? 

Attorney General Browneti. That is correct. The date on the one 
that we favor is March 31, 1954. 

— Wiry. And the one that is reported by the House is April 
14, 1954 

Attor ney General Brownetn. Yes. That has the court approval. 

Senator Winey. That has the court approval, and that you have 
already stated you are not favoring. 

Attorney General Browne. T ‘hat is correct. 

Senator Winery. Is there any other? 

Attorney General Browneti. That is all. 

Senator Witey. Will you let us have the bill as reported by the 
committee ? 

Attorney General Browneti. Yes. That is labeled at the top 
“Keating Bill” which came to the floor of the House for debate. 

Senator Wirry. It will be made a part of the record. 

( The bill referred to follows :) 


[H. R. 8649, 83d Cong., 2d sess.] 


A BILL To authorize the admission into evidence in certain criminal proceedings of 
information intercepted in national security investigations, and for other purposes 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That information heretofore or hereafter 

obtained by the Director of the Federal Bureau of Investigation of the Depart- 
ment of Justice: the Assistant Chief of Staff. G-2 of the Army General Staff, 

Department of the Army: the Director of Intelligence, Department of the Air 

Foree; and the Director of Naval Intelligence, Department of the Navy, through 

or as a result of the interception of any communication by wire or radio upon 

the express written approval of the Attorney General of the United States and 
in the course of any investigation to detect or prevent any interference with or 
endangering of, or any plans or attempts to interfere with or endanger, the 
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national security or defense of the United States by treason, sabotage, espionage, 
sedition, seditious conspiracy, violations of chapter 115 of title 18 of the United 
States Code, violations of the Internal Security Act of 1950 (64 Stat. 987), viola- 
tions of the Atomic Energy Act of 1946 (60 Stat. 755), as amended, and con- 
spiracies involving any of the foregoing, shall, notwithstanding the provisions of 
secton 605 of the Communications Act of 1934 (48 Stat. 1103), be deemed admis- 
sible, if not otherwise inadmissible, in evidence in any criminal procedings in any 
court established by Act of Congress, but only in criminal cases involving any 
of the foregoing violations. 

Src. 2. No person shall divulge, publish, or use the existence, contents, sub- 
stance, purport, or meaning of any information obtained pursuant to the pro- 
visions of this Act otherwise than for the purpose hereinbefore enumerated. 

Sec. 3. Any person who willfully and knowingly violates any provisions of this 
Act shall be fined not more than $5,000 or imprisoned not more than one year and 
a day, or both. 

Sec. 4. All carriers subject to the Communications Act of 1934 (48 Stat. 1103) 
are hereby authorized to permit such interception and disclosure of any such 
communications by wire or radio. 


Attorney General Browneiyi. Thank you very much for your 
courtesy and Lappreciate the full hearing we have had. 

Senator Wirry. We thank you, Mr. Attorney General. You always 
bring a lot of light to any situation, as well as a good smile. 

We will recess subject to call. 

(Whereupon, at 12:05 p. m., the committee was recessed subject to 
call.) 
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WEDNESDAY, APRIL 28, 1954 


Unirep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, at 10 a. m., pursuant to call, in room 424, 
Senate Office Building, Senator Alexander Wiley (chairman of the 
subcommittee) presiding. 

Present: Senators Wiley, Watkins, Welker, and McCarran. 

Present also: Thomas B. Collins, subcommittee counsel; J. G. Sour- 
wine, counsel to Senator McCarran. 

Senator Witry. The committee will come to order. 

Mr. Cotiins. Senator Potter, who is a sponsor of S. 2753, is unable 
to be present this morning but will submit a statement for the record 
(statement inserted at p. 78). 

Senator Wixry. I am very happy to see you this morning, Senator 
McCarran. If you will tell us all you know and something you do 
not know about your bill we will appreciate it very much. 


STATEMENT OF HON. PAT McCARRAN, A UNITED STATES SENATOR 
FROM THE STATE OF NEVADA 


Senator McCarran. Mr. Chairman, I appreciate the opportunity 
you have afforded me to testify in behalf of my bill, S. 3229. 

Let me point out at the beginning that my bil is, so far as I know, 
the only bill now pnt in the Congress which would make wire- 
tapping a crime. Any other approach to this problem is, in my opin- 
ion, putting the cart before the horse. 

Great emphasis has been laid on the question of whether certain 
evidence already obtained by wiretapping should be used or usable 
in court against Communist agents. I want to say frankly I do not 
believe it will be possible to enact legislation on this subject unless 
Congress has first settled, or at the same time settles, the important 
policy question of how wieeepeng is to be treated in the future. 

Let me say also, at this early point in my testimony, that someone 
has been spreading misinformation about my position with regard 
to wiretapping. It has been said I have opposed the use of wire- 
tapping to gather evidence in cases affecting the internal security of 
the United States. That is not true. I have not opposed the use of 
wiretapping to gather evidence in internal security cases, and I do 
not now oppose it. I have expressed opposition to the idea of letting 
the Attorney General be the sole judge of when a wire may be tapped ; 
and I still oppose that idea. 
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My bill, S. 3229, would prohibit wiretapping by any person other 
than a duly ‘roadie ized law enforcement officer, engaged in the inves- 
tigation of offenses involving the internal security of the United 
States. . 

I put the horse before the cart, by first making all wiretapping a 
criminal offense, and then granting an exception to duly authorized 
law enforcement officers in internal security cases. 

I want to restate what I have said before: The most important job 
Congress has to do with respect to wiretapping is to decide upon policy 
for the future. In determining that policy, the accent should not be 
upon permitting wiretapping, but upon prohibiting it. Even in cases 
where it permits wiretapping—that is, where the internal security of 
the Nation is involved and the wiret: apping is to be done by a duly 
authorized law enforcement officer—my bill requires a certification by 
the Attorney General that wiretapping is necessary, and requires pre- 
sentation of the Attorney General’s certificate to a Federal judge, 
who must approve an order permitting the wiretapping before the 
tapping may be done. The judge to whom the certificate was present- 
ed would have authority to require such evidence as might be necessary 
to convince him that there was reasonable round to believe the 
particular wiretap proposed would result in the procurement of 
evidence of the commission of a crime involving the internal security 
of the United States. 

This bill, if enacted, would throw around the subject of wiretapping 
the kind of safeguards to personal privacy which should have me 
set up long ago. 

There is no graver invasion of privacy than a tapped wire, and the 
most stringent of safeguards we can devise in this field will be none 
too great. 

A wiretap does not respect any of the special areas of privacy and 
privilege which are so well engrained in Anglo-Saxon law. If your 
wire is tapped, and you talk to your attorney, the confidence of com- 
munications between attorney and client is violated. If you talk over 
the telephone to your priest, or your pastor, or your ‘abbi, and your 
wire is tapped, the sanctity of communication with your spiritual 
adviser is violated. 

Senator WeLker. May I interrupt my distinguished friend from 
Nevada? I will ask if it is not a fact that any such evidence, talkin 
to your attorney and to your priest, is pr ivileged and not admissible? 

Senator McCarran. That is correct. 

Senator Witry. You do not mean wiretapping would make it 
admissible ? 

Senator McCarran. But it is a violation anyway. If you talk 
over a tapped wire with your doctor, the c ‘onfidential relationship be- 
tween doctor and patient is invaded. Furthermore, all this may be 
done without intent. The tap may have been set up with a view to 
catching your conversation with some other person, or with a view to 
catching the conversation of some person other than yourself. But if 
the tap is there, and you talk over the wire, your conversation is re- 
corded and your privacy is invaded. 

It is surprising, when you stop to think of it, that we do not have 
and never have had, in this country, any Federal statute against wire- 
tapping. There is a provision in the Communications Act—section 
605—designed to prohibit the disclosure of informaion obtained by 
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wiretapping; but it is not illegal today for any person to tap the tele- 
hone wire of any other person, if he keeps to himself the information 
Re obtains by listening in. This is really an intolerable situation, but 
a situation which enactment of my bill would correct. 

My bill would add a new section 245 to chapter 13 of title 18 of the 
United States Code. The first par: agraph of this new section would 
prohibit and punish all wiretapping except as authorized in the 
second paragraph. 

Senator Witry. How would that apply to intrastate ! 

Senator McCarran. Intrastate would be the same because the in- 
tercommunications so related at this time, would be exactly the same. 

Senator Witry. You do not think there would be any question if 
you got such a law that if in the State of Nevada someone tapped 
a wire from one village to another that the Federal law would apply ? 

Senator Werxer. I think under this bill it would be the same as 
robbing a bank. 

Senator McCarran. Today, if there is an intrastate line—— 

Senator Wirrry. That is what I have reference to. 

Senator McCarran. As its interstate connection, it has to have it 
in order to serve its patrons for interstate communication so the same 
principle would apply that applies on all the lines. If you have an 
interstate railroad and intrastate railroad and it connects with the 
interstate railroad you have the same situation, your Interstate Com- 
merce Commission applies, your rules and regulations, rates and fares 
apply. 

Senator Witry. You would make the exception that the States 
make? Some 32 States have this permissibility. 

Senator McCarran. I would not make any exception, Mr. 
Chairman. 

Senator Witey. Then you would override the police power of the 
State? 

Senator McCarran. No, I would not override the police power of 
the State. 

Senator Wiriry. I mean that you would do it anyway. In other 
words, you would nullify the statute in 32 States, would you not? 

Senator McCarran. I do not think so, Mr. Chairman. I am 
against wiretapping. 

Senator Wirry. I am talking about the legal points of it. New 
York State has a statute which permits wiretapping by officials of 
the State. 

Senator McCarran. Iam going to touch on that. 

Senator Witry. Go right ahead. 

Senator McCarran. My bill would add a new section 245 to ch: apter 

13 of title 18 of the United States Code. The first paragraph of this 
new section would prohibit and punish all wiretapping except as 
authorized in the second paragraph. The second paragraph is an 
adaptation of the New York State statute authorizing wiretapping 
by law enforcement officers under stated conditions. 

For the record, let me say this New York statute will be found in 
66 McKinney, Consolidated Laws of New York Annotated, section 
813 (a). Definitions contained in the third paragraph of the pro- 
posed new section 245 of title 18, which my bill would write into law, 
have been modeled upon definitions contained in section 3 of the 
Communications Act of 1934 (47 U.S.C. 153 
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Section 2 of my bill would amend the Communications Act so as 
to except from the statutory prohibition contained in section 605 of 
that act wiretapping conducted in conformity with the provisions of 
the proposed new section 245 of the United States Code. The amend- 
ment so made would remove, as to such activities, the present statu- 
tory basis for the exclusion of evidence obtained by wiretapping. 

Enactment of this bill in the form in which I have introduced it 
would not authorize introduction in evidence of information obtained 
by wiretapping in the past. I know that the Department of Justice 
desires authority for the introduction of such evidence. I think it 
would be wise to separate this question entirely from the question of 
what wiretapping is to be permitted in the future. 

Senator Wetker. Would the Senator let me interrupt ? 

Senator McCarran. Yes. 

Senator WeLker. When the Attorney General was before the com- 
mittee I interrogated hima with respect to the retroactive ex post facto 
features of this proposed legislation. I raised the question, even 
though I abhor Judith Coplon and all she tried to do to this great 
Nation, I felt that since she had had a day in court, no matter how 
good the day in court was, it would be very, very crucial and it would 
seem to me damaging that the legislature at a later period, after she 
had prepared and presented her case, made her defense, then they 
could legislate law which would permit the conviction of Judith 
Coplon. 

Now with respect to people who have not had their day in court I 
believe I differ with my distinguished friend because it would seem 


to me that that would be under a different phase than the Coplon case. . 


Here she had gone to court and had a reversal. These other people 
would be in the same category in my opinion as anyone else charged 
with crime. Of course, the Government would have to introduce their 
evidence first and she would have time to prepare her defense. 

What does the Senator have to say about that ? 

Senator McCarran. My idea is that legislation verging on the term 

“ex post facto” should not be brought into this picture. The good 
that it would do would be over weighe d by the harm that would be 
accomplished to such an extent that it would destroy the confidence 
that the people have that ex post facto laws cannot be enacted. 

The enactment of a law for a‘specific case is always bad law if it 
addresses itself solely to a specific case. It is always, I have not seen 
it otherwise, bad. 

Senator Werixer. Assuming we have 300 or 2,000 espionage agents 
that we have information on procured by a wiretap, they have not had 
their day in court, and it would seem to me—— 

Senator McCarran. Let me say to you, Senator, there is not any- 
body in this room more desirous of cate ching up with and prosecuting 
and convicting those who may be in anywise guilty of sabotage or 
espionage in this country. I would go as far as I dared to go, but still 
my respect for the law demands that I stop somewhere even though 
by stopping we may let criminals go unpunished. 

Senator Wevxer. I certainly agree that the eminent witness has 
done as much or more than anyone in the world to do that, and I 
want to say to you that I have been engaged in law as a prosecutor 
but primarily as a defense attorney. [ do not care for legislation 
that might convict my clients, but when my country is at stake, when 
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I think that there are people who are working on the telephone, I am, 
at this point at least, in favor of some legislation that might bring 
about their conviction. 

Senator Wiry. Senator McCarran, we have been talking about 
ex post facto. Ex post facto refers to the crime, not to the evidence, 
does it not ? 

Senator McCarran. Well, the crime and the evidence is so involved 
with people of this type and the method of obtaining the evidence is 
so interrelated with the crime that you cannot very well distinguish. 

Senator Wetxer. I might say to the chairman that there is a very 
close question of law on that, and the courts are divided. As I say, 
when we have our day in court and we win the lawsuit and a legislative 
body comes in and enacts law that permits you to be convicted, that 
is the cause of the division of judicial decisions, and it is a close 
question. 

I have briefed this matter quite fully. 

Senator McCarran. Senator, I do not follow your reasoning that 
rests on a case that has been tried and had its day in court. I go further 
than that. My reasoning does not address itself to that. I am not 
certain but what maybe the party did not have their day in court. 

Senator Witey. That is right, still pending. 

Senator McCarran. But I say that we should look into the future 
and not into the past if we are going to enact legislation that is as 
desperate and as trying and as challenging to individual human liber- 
ties as this one is. We should look into the future and rest our law 
into the future and not into the past in any sense of the word. 

Senator Wevxker. I do not want to interrupt you any more, but I do 
want to question you later. 

Senator McCarran. If the Congress will approve the bill which I 
have just introduced, and thus establish a sound policy for the future 
by prohibiting wiretapping by any private individual, and prohibit- 
ing all wiretapping by even police or Government agents, except in a 
case of such importance that the Attorney General can certify to the 
necessity of the wiretap in the interests of internal security, and show 
a Federal judge evidence to back up his certification, then I think it 
may be possible to consider dispassionately the question of whether 
the best interests of the Nation would be served by permitting the in- 
troduction in evidence of certain information obtained from wiretaps 
in the past. It might be that the Congress would then decide that the 
national interest would be best served by permitting the introduction 
of such information in evidence in court, in some cases. But the im- 
portant thing is to fix the policy for the future. ' : 

In considering the question of the admissibility of wiretap evidence, 
let me correct what I believe to be a misunderstanding in the public 
mind about this matter. As I understand it, the problem which the 
Department of Justice faces is not a question of introducing into evi- 
dence a particular piece of wire or tape bearing recorded sounds; but 
rather, the fact that the Department is now prohibited from using in- 
formation which it obtained by reason of a wiretap, or using evidence 
to which it was led by reason of information so obtained. 

To put it another way, what the Department wants is not to bring 
in a particular record and introduce it as evidence of a particular 
conversation; but rather, to be able to proceed with the prosecution 
of certain cases in which important tips or items of information were 
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secured, at some point in the investigation, through the use of wire- 
taps. 

This distinction is import: int, because it is a fact, though not gener- 
ally recognized, that a wire or tape recording is very poor evidence. 
Such a recording is much easier to “forge” or “counterfeit” than any 
writing or printing; and ¢ i “forged” or “counterfeit” rec cording does 
not show on its face, or in any way that can be found by examination 
and inspection, any evidence of the fact that it is spurious, or that it 
has been tampered with in any way. For this reason, a nabiding 
should be admissible ey idence only when it is produced in such a way 
that there can be sworn testimony not only that the recording has not 
been tampered with in any way, but also with respect to the conversa- 
tions or other sounds which are recorded. 

Thus, it might be entirely proper for a witness to use a wire record- 
ing which he himself made for the purpose of refreshing his memory 
regarding a conversation which he overheard; but a wire or tape re- 
cording unsupported by any witness who heard the conversation is 
very poor evidence indeed. 

I will not pursue ie ubject further, for I know that the subeom 
mittee, at my request, has arranged for expert testimony with respect 
to wiretaps and recordings. I raise the point because I think it is 
important that all of us who are to deal with this matter should have 
the fi llest possible understanding of it. in all its phases. 

Mr. Chairman, there are those who have termed me an obstrue- 
tionist because of the position I have taken with respect to wire- 
tapping, the position which is embodied in my bill. I have been 
called worse names on other occasions, and have managed to survive. 
| only want to say to this subcommittee that 1 Vy position has been 
dictated by my convictions. 

There are those who have painted me as careless of the rights of my 


fellow men. On the contrary, all my life I have tried to protect the 


inalienable rights of man, and to avoid infringing those rights in 
others. In my opinion, only the overriding consideration of the in- 
ternal security of our country can justify such an invasion of the right 
of privacy as the tapping of wires. I earnestly hope a majority of 
this subcommittee, a majority of the full committee, and a majority 
of the Senate of the United States will share that view. 

Mr. Chairman, one might go on at length on this, but I have ex- 
pressed myself as I thought would be worthwhile to this committee to 
listen to with reference to my own bill. I am not commenting on the 
other bills to any great extent. 

Senator Wiriry. Senator McCarran, we are always happy to hear 
from you and you always bring to every occasion a challenge to our 
thinking, and I would only say in reply to those thoughts that you 
stated where others have abused that Abraham Lincoln said on one 
oceasion, “If I was to pay attention to all evil that was said to me, I 
could do nothing else.” We in public life know the activities of the 
human mind, and as a consequence we have to have and develop a 
philosophy that if your conscience permits you to sleep nights, that 
is the test. 

I will ask a few questions and then turn the matter over to my 
distinguished associate here. 

I would like to ask you as to the practice which is brought out in 
the current hearings, the practice of executive agents monitoring tele- 
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phone conversations by members of the legislative branch. A great 
many observers have noted that for all intents and purposes telephone 
conversations are being intercepted and on their way of being divulged 
just as if the wires had been tapped. What is your reaction to this 
monitoring practice ? 

Senator McCarran. First of all, let me express the thoughts that 
occurred to me when I heard it the other day. I was sorry to hear 
that any executive branch of the Government should indulge in moni- 
toring when there was a conversation between them and the Members 
of the national Legislature. 

The National Legislature, the House and the Senate, are the repre- 
sentatives of the people of this country, and this is a people’s govern- 
ment, it is a government of the people, for the people and “by the 
people. A lot of that has been for gotten, and when men forget and 
get to thinking that they, because they hold an executive office in the 
Government, do that, they are mistaken, but the fact remains that it is 
a regretable thing when an executive officer does not have confidence 
enough in the men who hold office, who take the same oath that he 
does, proceed to listen to the conversation and make a record of it and 
hold that as a challenge to the Member of the Legislature perhaps 
afterward. 

As regards the use of records so monitored, I think if both parties, 
the party on each end of the line, agrees that it may be used there can 
be no particular harm done and it would violate no particular law. 

Senator Wetker. May I interrupt for a question? Would the 
Senator yield ? 

Senator Witry. Yes. 

Senator WeLker. Senator, with respect to the monitoring of a tele- 
phone call, is it not a fact that it is even more dangerous than a wire- 
tap for this reason, that you have one individual who is allegedly 
there to take down in shorthand the message that he has heard. 

Now, as I understand the press, the man who monitored testified 
that he may have missed 5 words, 15 words, or more in the body of 
the message. Being the great jurist that you were and the great 
Senator that you are, if he would miss the word “no” instead of 
“yes” 

Senator McCarran. Or “not.” 

Senator Weiker. Or “not’—it would certainly be very damaging. 

Senator McCarran. You are entirely right about that. The same 
is true in the case of either wire recording or tape recording. You 
can take a tape recording, and it will be demonstrated to you here, 
you can take a tape recording and remold it so, and by leaving out 
one word it expresses an entirely different version from what the 
speaker intended ; that is done frequently. 

But going back to the subject that you asked about, Mr. Chairman, 
first of all as I express my regret there is the custom, if there is the 
custom, and secondly, I say that if both parties, the Congressmen or 
the Executive, whomsoever it may be, agree that the ¢ -onversation may 
be recorded they take the recording that the third party makes if 
they agree to it. 

Well and good, but both parties should have an opportunity to 
observe the recording before they agree to it. 

Senator Wiey. I might say that as far as I am concerned even 
in my little life compared with that of some of the executive officers, 
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I have very often long-distance telephone calls come in, and I simply 
get on the telephone and intimate to the other party that my secretary 
is taking it down because I cannot remember the details. : 

The general practice is what I wanted your reaction to. I know, 
Senator McCarran, that you have intimated today that you have very 
strong feelings on the issue of prohibiting wiretapping by all indi- 
viduals other than law-enforcement officers but this morning you have 
gone further than that, you have simply obliterated the law-enforce- 
ment officers of States where some 32 States have permitted it, and I 
am just wondering how you can justify that, being such a States 
rights man. 

Senator McCarran. I am. 

Senator Winey. If the State feels that in the interest of its police 
authority it is necessary and they have the power to do so. I under- 
stand the general contention for this whole business from the national 
authority is within the national security angle or national police 
angle. We feel it is necessary that in certain Federal crimes the 
Federal Government have it. 

I agree that the Federal Government have it, but you do not believe 
that the evidence should be permitted for past offenses, and you say 
it should be given only on the application to a court. But again, this 
is the question, I notice on page 2 it only relates to the evidence of 
the commission of any crime. 

You mean that the Attorney General, thinking in the interests of 
the public welfare, could not make application to prevent a crime of 
this character? You would not want that? 

Senator McCarran. Well, the commission of a crime. 

Senator Wirey. Having already committed. Sabotage, treason, are 
things that are occurring and may bring about something. 

Senator McCarran. Anything that goes to the national defense, 
Senator, I would permit by a very limited and guarded provision. 
The limiting regard would be that the Attorney General himself 
would take it toa court. When you eliminate the courts of this country 
from the consideration of what is evidence and what is not evidence 
you destroy the confidence of the people of this country in their 
courts because the people of the country have confidence in their 
courts. 

There may be exceptions. There may be exceptions where some 
people do not have confidence in a particular judge, but there are many 
judges. 

Senator Warxins. The courts under present law have ruled that 
this would be true except for one exception under the Communications 
Act. They could use this ween 4 8. information except that it is 
prohibited in a law that Congress has passed. So how is that going 
to be handled? They would do it if we had not said no to them. 

Senator Wirry. A question of competency. 

Senator McCarran. The courts have said no. The court of last 
resort. 

Senator Werixer. Based on section 605. 

Senator Warkrns. If we take away that law that we imposed our- 
selves I am sure they would receive it as evidence. 

Senator McCarran. I would prohibit the use, I would make it an 
offense to tap a man’s wire. I would make it a crime for the protec- 
tion that I have gone into in the statement that I have made. 
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Senator Warkins. For private purposes I think you would be right. 

Senator McCarran. But when you get to national defense, some 
people say you ought to be able to tap a wire in a kidnaping case. 
Certainly a kidnaping case makes your blood boil, and you think any- 
thing is justified. But on the other hand, if you lay down the bars 
for one class outside of national defense you may have to drop down 
the bars for other classes, and how far do you go? 

The danger, Senator, is not so much in detecting the crime that you 
are trying to detect, the danger is that in order to detect you will 
encounter any number of private things that belong to the individual 
and belong to his freedom as we understand it in this countr y: 

Those are the things I would protect even as against anything. 

Senator Warkrns. As a one-time prosecutor I ‘know that you run 
into many things in ordinary investigations in the getting of evidence 
that is accepted readily that affects other individuals in other ¢ apaci- 
ties. Time and again you get the so-called byproduct of the case you 
are investigating, ‘but you cannot help that. 

It is impossible to eliminatw that. But here you have given into 
the hands of the criminal the use of the telephone to promote his activ- 
ities. Many of these criminal activities could not proceed at all if 
they did not have the means of using the telephone. Yet you say 
to the modern law-enforcement officer, “You cannot use this to find 
out what this fellow is doing.” 

If he ran across a letter or if he were in the room when he was 
telephoning he could place someone in the room and take that, but 
you cannot intercept it any way. 

Senator McCarran. Senator, if you were dealing with a thing as 
cogent as a letter, that would be one thing. You can always detect 
forgery, but you cannot detect a wiretap. 

Senator Warkrns. Can you not do so with a voice? 

Senator McCarran. I can bring on here and show you that you can 
destroy everything that is in a wire communication. You can turn 
it upside down and make it sound entirely different from the 
conversation. 

Senator Warxrns. I would be interested in seeing that evidence. 

Senator McCarran. That is going to be demonstrated to you; I 
have asked that it be demonstrated to you. 

Senator Watkins. My mind is open on how far we ought to go, but 
I do feel on these matters involving treason and sabotage that we 
must permit the evidence to be used and we must remove the bar 
that we have put there by statute. 

Senator McCarran. Senator, I would go as far as anybody in the 
world to protect anybody in this country. But I do not want to 
destroy liberties that belong to the individual. 

Senator Warxtns. Well, we are going to destroy them if these 
criminals go any further, they will wipe us all out. 

Senator McCarran. I do not know about that. 

Senator Witey. I have just 1 or 2 questions, and then I will turn 
it over to you, gentlemen. 

The Attorney General contended before us that there were certain 
flaws in attempting to require the Department of Justice to seek a 
court order for wiretaps. The Department contends that (a) leaks 
would be encouraged, and (4) indispensable speed might be lost. 
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Would you care to answer these objections by the Department to the 
requirement for a court order ¢ 

Senator McCarra¥; First of all, a little homely expression, and 
that 1s this: li you eliminate the judicial sanction 1 do not think you 
can get a bill through; that is one homely argunent, and | want to get 
a bill through. [ want to get some pill through. 

Secondly, as I said before, your political officers are appointed for 
political reasons, and there 1S no officer in the Cabinet or 1n the Gov- 
ernment more political than the Attorney General, regardless of what 
party he may represent that is true in every case. So you have a 
political officer to deal with this subject, and you are not going to 
have the confidence of the people reposed in that political officer that 
is reposed naturally and rightfully 1m the courts of the land. 

The courts of the country have the right to take testimony and 
to decide questions as between individuals and the courts of the coun- 
try do it on & legal basis, and the people will have more confidence 
when a court decides as to whether or not your private rights, your 

rivacy of life, is to be violated. The privacy between you and your 
doctor, the privacy between you and your confessor, the privacy 
between you and your spiritual adviser, all of those things are 
involved 1n wiretapping. 

Senator WILEY. May the Chair proceed and then he will turn the 
questioning over to you gentlemen. Of course, the privileged testi- 
mony that you mention must of course relate to privileged matters. 
If the categories that you have mentioned that they are engaged in 
sabotage and they seem to have evidence that communism penetrates 
all levels, all orders of our society, I assume that would not be privi- 
jeged in any court, but here the evidence is one of simply making it 
competent. 

Now the Attorney General talks about speed. Now in these cases 
which involve the very life of the Nation, what do you Say about, 
which as I read your bill here you have to make application, an¢ 
then the court has to find from evidence and so forth that it is justi- 
fied and then there must be a hearing and the judge must determine 
the grounds have been shown and each order shall specify the per- 
sons whose co nmunications may be intercepted, the purpose and the 
identity of the individual, and no such order shall be effective for 
longer than © months and so forth and so on. 

No such order shall be effective for a period Jonger than 6 months unless 
renewed for a period not in excess of 6 months, py the judge who issued the orig- 
inal order, after a hearing and determination by him that reasonable ground for 
continued interception has been shown. No such order shall authorize any such 
interception by any individual unless such individual is a duly appointed investi- 
gative officer of a department or agency of the United States who has been desig- 
nated by the Attorney General to conduct such interception. Any such order, 
together W ith the papers upon which the application therefor Was based, shall be 
retained by the indiv idual or individuals conducting such interception as author- 
ity for such interception 


and so on. 
Would you enlarge the authority of the special district courts 5° 
that his order would be applicable without his district or would they 
have to go to every district ¢ 

Senator McCaRRAN- Where the tap wa to take place the court 1s 
ay ailable, the dist rict court is available. 
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Senator WILEY. In other words,. the crime that has been com- 
mitted 

Senator McCarran. If the tap is to take place in Washington the 
district courts are available here. If the tap is to take place 1 Utah, 
Nevada, Idaho, the district courts are available. 

Senator WILFY. In other words, in the sabotage business and this 
treason business you would have to go to every district court in the 
United States, and you would find out they are committing treason 
against the United States? 

Senator McCaRRAN.- No; not at all, Senator. Youare exaggerating, 
T am afraid. You go to the district Judge, present the facts. They 
only have to cause him to exercise judicial discretion. He makes the 
order, and it can be done as simultaneously as it can be done in the 
Department of Justice. How would your Department of Justice pro- 
ceed unless it had a showing before? Must it not have a showing 
before it that is sufficient to con’ ince the Departinent of Justice that 
something must he done and done speedily Y 

How many in the Department of Justice will handle the case before 
it gets into action, tell me ‘ 

Senator WILFY. We have had a number of cases, particularly 
between Washington and New York, where there was substantial evl- 
dence of crime against the United States, and we know that immedi- 
ately the FBI got into action and they got the evidence, but because 1 
is not competent they cannot prove the case. 

In that particular instance they would probably have to go to the 
circuit judge here, the district judge, and they would have to go UP in 
New Jersey and New York City, and Lam thinking of the practicabil- 
ity of this thing. Maybe Iam Ww rong about it. 

Senator McCaRRAN- Senator, you are right in looking into it, you 
are right in applying your reasoning to it as you are, but when you 
get into the final analysis of the thing it simmers down to this: First 
of all, you have to have a law in which the people have confidence. The 
people have confidence in their courts. If they do not have confidence 
in their courts, then God help us. But they do have confidence in their 
courts even though the courts may decide at times against what they 
feel is right. 

There is more confidence abiding in a district judge today than 
there is in all the Attorneys General that we have ever had. 

Senator WILEY- One other quest ion. 

Senator WATKINS. { might be able to take exception to that, 
Senator. 

Senator McCarran. That is the exception, Senator. 

Senator WELKER. J join with my distinguished colleague. 

Senator WILFY. Do you have any comments ! 

Senator WATKINS. T think you would hold some exceptions. 

Senator McCarran. I would say ‘ves.” I still go back to the 
courts. 

Senator WATKINS. May I say, Mr. Chairman, if you will permit 
me, that I do have confidence in the courts, but I have in mind also 
that this same Attorney General that we are casting against today 
mildly is the man that recommends the judges, and he is the man 
who finally has to check up on them. I do not think he is such a 
bad man when he recommends them. 
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Would you care to answer these objections by the Department to the 
requirement for a court order ? 

Senator McCarran. First of all, a little homely expression, and 
that is this: 1f you eliminate the feted ial sanction I do not think you 
can get a bill through; that is one homely argument, and I want to get 
a billthrough. I want to get some bill through. 

Sec ondly, as I said before, your political officers are appointed for 
political reasons, and there is no officer in the Cabinet or in the Gov- 
ernment more political than the Attorney General, regardless of what 
party he may represent; that is true in every case. So you have a 
political officer to deal with this subject, and you are not going to 
have the confidence of the people reposed in that political officer that 
is reposed naturally and rightfully in the courts of the land. 

The courts of the country have the right to take testimony and 
to decide questions as between individuals and the courts of the coun- 
try do it on a legal basis, and the people will have more confidence 
when a court decides as to whether or not your private rights, your 
privacy of life, is to be violated. The privacy between you 1 and your 
doctor, the privacy between you and your confessor, the privacy 
between you and your spiritual adviser, all of those things are 
involved in wiretapping. 

Senator Winey. May the Chair proceed and then he will turn the 
questioning over to you gentlemen. Of course, the privileged testi- 
mony that you mention must of course relate to privileged matters. 
If the categories that you have mentioned that they are engaged in 
sabotage and they seem to have evidence that communism penetrates 
all levels, all orders of our society, I assume that would not be privi- 
leged in any court, but here the evidence is one of simply making it 
competent, 

Now the Attorney General talks about speed. Now in these cases 
which involve the very life of the Nation, what do you say about, 
which as I read your bill here you have to make application, and 
then the court has to find from evidence and so forth that it is justi- 
fied and then there must be a hearing and the judge must determine 
the grounds have been shown and each order shall specify the per- 
sons whose communications may be intercepted, the purpose and the 
identity of the individual, and no such order shall be effective for 
longer than 6 months and so forth and so on. 

No such order shall be effective for a period longer than 6 months unless 
renewed for a period not in excess of 6 months, by the judge who issued the orig- 
inal order, after a hearing and determination by him that reasonable ground for 
continued interception has been shown. No such order shall authorize any such 
interception by any individual unless such individual is a duly appointed investi- 
gative officer of a department or agency of the United States who has been desig- 
nated by the Attorney General to conduct such interception. Any such order, 
together with the papers upon which the application therefor was based, shall be 
retained by the individual or individuals conducting such interception as author- 
ity for such interception 
and so on. 

Would you enlarge the authority of the special district courts so 
that his order would be applicable without his district or would they 
have to go to every district ? 

Senator McCarran. Where the tap was to take place the court is 
available, the district court is available. 
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Senator Wier. In other words, the crime that has been com- 
mitted 

Senator McCarran. If the tap is to take place in Washington the 
district courts are available here. If the tap is to take place in Utah, 
Nevada, Idaho, the district courts are available. 

Senator Wixey. In other words, in the sabotage business and this 
treason business you would have to go to every district court in the 
United States, and you would find out they are committing treason 
against the United States? 

Senator McCarran. No; not at all, Senator. You are exaggerating, 
I am afraid. You go to the district judge, present the facts. They 
only have to cause him to exercise judicial discretion. He makes the 
order, and it can be done as simultaneously as it can be done in the 
Department of Justice. How would your Department of Justice pro- 
ceed unless it had a showing before? Must it not have a showing 
before it that is sufficient to convince the Department of Justice that 
something must be done and done speedily ? ¢ 

How many in the Department of Justice will handle the case before 
it gets into action, tell me? 

Senator Witey. We have had a number of cases, particularly 
between Washington and New York, where there was substantial evi- 
dence of crime against the United States, and we know that immedi- 
ately the BI got into action and they got the evidence, but because it 
is not competent they cannot prove the case. 

In that particular instance they would probably have to go to the 
circuit judge here, the district judge, and they would have to go up in 
New Jersey and New York City, and I am thinking of the practicabil- 
ity of thisthing. Maybe Iam wrong about it. 

Senator McCarran. Senator, you are right in looking into it, you 
are right in applying your reasoning to it as you are, but when you 
get into the final analysis of the thing it simmers down to this: First 
of all, you have to have a law in which the people have confidence. The 
people have confidence in their courts. If they do not have confidence 
in their courts, then God help us. But they do have confidence in their 
courts even though the courts may decide at times against what they 
feel is right. 

There is more confidence abiding in a district judge today than 
there is in all the Attorneys General that we have ever had. 

Senator Witey. One other question. 

Senator Warxins. I might be able to take exception to that, 
Senator. 

Senator McCarran. That is the exception, Senator. 

Senator Werker. I join with my distinguished colleague. 

Senator Witry. Do you have any comments ? 

Senator Warkins. I think you would hold some exceptions. 

Senator McCarran. I would say “yes.” I still go back to the 
courts. 

Senator Warxrns. May I say, Mr. Chairman, if you will permit 
me, that I do have confidence in the courts, but I have in mind also 
that this same Attorney General that we are casting against today 
mildly is the man that recommends the judges, and he is the man 
who finally has to check up on them. I do not think he is such a 
bad man when he recommends them. 
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Senator McCarran. I am not going into personalities in this thing 
at all. Mr. Brownell has his fine qualities, and he has his other 
qualities. 

Senator Warkins. He is human like all of us. 

Senator Witey. I think we will have to proceed. Do you have 
any comments on the practices of the various States and localities 
in making admissible in the courts evidence gained through wire- 
tapping / 

Senator McCarran. I would not interfere with that at all. I 
think a State should have the right to act within its own boundaries. 

Senator Warxrns. Pardon me, Mr. Chairman, there is a question 
that comes to my mind that I may forget. The theory where we 
would be interfering with these telephone conversations, would that 
have anything to do with the interstate character of telephones? If 
we pass a law here that will prohibit the States from tapping in on 
intétetade communication lines 4 

Senator McCarran. That is in State courts. 

Senator Warkins. I recognize the fact. 

Senator McCarran. And within a State jurisdiction, and I would 
not interfere with States rights. 

Senator Witry. That is, every State gives the police officials like 
New York, and you spoke on that, to take evidence in case of State 
offenses such as robbery, rape, or any other State offenses, that you 
would not interfere or attempt to interfere with the statute ¢ 

Senator McCarran. No. 

Senator Wirey. I though previously when I asked you you said 
something to the contrary. 

Senator McCarran. If I did I misstated. If I did that I would 
not be consistent with my belief in States rights. 

Senator Wizey. Then they would have the right to tap in offenses 
that are strictly local ? 

Senator McCarran. That is a right given by the State law. 

Senator Witey. I understood you to say that if they tapped the 
wire of any telephone company ¢ 

Senator McCarran. Yes; that is correct. You are asking now 
how would that come into the Federal concept of the law. The Fed- 
eral concept of the law must take into consideration the fact that 
there is an interrelation between the State, between intrastate sys- 
tems and interstate systems. 

Senator Wirtey. Well, again I want to have it made clear. Under 
your statute, under your bill you wanted to outlaw all wiretapping 
in this Nation by private individuals, and I understood you to say 
by State officials. Now you do not mean State officials? 

Senator McCarran. I mean all wiretapping as offered in evidence 
ina court. I mean all wiretapping; y yes; by State officials or by any 
officials excepting where the official is granted the right by the order 
of a court. 

Senator Wirey. In that State? 

Senator McCarran. The Federal Government system. You are 
talking of the Federal system. I would not interfere with the States. 

Senator Wirry. Here is a man arrested for robbery in your State. 
Your State permits State officials, say, to tap the wire and makes that 
evidence competent. Would you attempt to interfere with that 
provision ? 
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Senator McCarran. Not within the State; no. 

Senator Warkins. Suppose in that tap they found some evidence to 
indicate that he was not only a robber, but he was guilty of sabotage 
and treason? There was evidence to indicate that, in other words. 
Would that evidence be allowed in the Federal court under your bill? 

Senator McCarran. I would say “no.” 

Senator Warkins. But if you are only robbing one person that 
would be permissible in that court ? 

Se aiid McCarran. You have to distinguish between interstate and 
intrastate jurisdiction. You have to distinguish between Federal 
jurisdiction and State jurisdiction. 

Senator Warktins. I understand that, but it would seem to me if we 
should permit it for the robbery itself that even though the State 
could use it, we also could use it in a Federal court prov ided it is legal 
for them to do the tapping. 

Senator Witey. Any further questions / 

Senator Warkins. That is all. What we are doing is we are 
arguing. 

Senator Weriker. We are getting very valuable information. I cer- 
tainly have all the respect in the world for the distinguished witness. 
I know him to be an able Senator and able judge and his record in the 
West is outstanding. I at this time differ with the Senator on several 
of his conclusions in his bill because I believe as I think the Senator 
believes when American boys are being slaughtered all over the world 
by virtue of saboteurs and espionage agents with perfect protection in 
our country, I think we should look at this bill in a manner that will 
permit us to convict these individuals by virtue of law and not of men. 

Furthermore, I want to say to you that I have known many prose- 
cutors, and I have been a prosecutor, and I had the unfortunate cir- 
cumstance one time of convicting a man, an innocent man, and sending 
him to the penitentiary. I cannot go with you, Senator McCarran, 
that the Attorney General, the chief prosecutor of the Nation, would 
play politics with the destiny of the Government of the United States. 

Like the Senator from Utah stated, the Attorney General, as we all 
know, appoints these Federal judges. If he wanted to play politics 
there would be the place to play it. Do you have any comment on 
that ? 

Senator McCarran. Senator, the only comment I make on that is 
this: You make mention of our boys being slaughtered, and that is 
true. We have brought before the committees of Congress day after 
day witnesses who invoke the fifth amendment. We know that they 
have and are engaged in sabotage in this country. We know they in- 
voke the fifth amendment and would you abolish the fifth amend- 
ment ? 

Senator Weixer. The fifth amendment is in the Constitution. 
However, we have a situation where wiretapping is not prohibited 
but evidence obtained by wiretapping is not admissible, and I do not 
think they are comparable, these fifth amendment cases. 

Senator McCarran. I am talking to you on the basis of slaughter 
going on and the boys who have died fighting the people who oppose 
our Government. It is the same running down the line. In order to 
accomplish something we must not destroy more sacred rights and 
there is nothing more sacred than the rights of the individual. We 
have guaranteed that from our inception and in order to do something, 
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accomplish something, by wiretapping, by legislation, we must not 
destroy the rights that are sacred to the individual. 

Senator Werker. May I ask the distinguished Senator from Ne- 
vada what a imental difference is there between wiret pene "ya 
that of the subpena of a telegram or of a letter or the boring of : 
pee ‘k hole and eave sdrop ping on people the at we reaped of crime, even 
the declaration against interest? Here we bring a witness before a 
court who says that he heard such and such say this. He was standing 
10 or 15 feet away. Certainly that would be an invasion of the right 
of privacy, but yet it goes in my opinion to the weight and not the 
c redibility of the testimony. 

Senator McCarran. All right, but if I can set up a tape recording 
machine and take down a conversation that would record your voice so 
much so that you would say “Yes, that is my voice, but that was not the 
sentence that I uttered.” If I can do that and bring it into court, are 
you secure, and you can do it, it will be demonstrated here. 

Senator Wetker. Do you think a jury of your peers would convict 
upon such ? 

Senator McCarran. There would be nothing else for them to do 
because the recording would be there. 

Senator Weiker. Well, now, the jury is certainly going to weigh 
that testimony. You know a fundamental rule of evidence is that we 
cannot pick out one sentence without giving the whole of the trans- 
scription. 

Senator McCarran. That is right, you will give the whole of the 
transcription from the beginning to the end that will change your 
utterance completely by leaving out 1 or 2 words and it will change 
your utterance completely. So that you will say, “That is my voice, 
T made that telephone conversation, but that is not what I said.” But, 
the recording is there, and it says that is what you said. 

Senator WeLker. Well, I might say to my distinguished colleague 
that in my 26 years of practice prosecutors generally have been person- 
ally obnoxious to me because they have made it hard for me to make 

living, but I have never suspicioned one prosecutor in my lifetime 
of ever trying to do such a thing. 

Now with respect to going to court 

Senator Wirey. Pardon me, but I think the argument goes to 
credibility. I ae he makes a good argument against the general 
utilization of it, but when you limit it to the officers who have the 
authority and the sworn obligation to observe the law, then you are 
using it as a check against greater crime. 

Senator McCarran. Senator, I am trying to draw a distinction 
between an instrument in writing and a recording made by wiretap- 
ping. An instrument in writing, the forgery can be traced if there is 

forgery. In a tape recording you cannot trace it. 

Senator Werxer. All right. Supposing we have an undercover 
agent who in fact is a crook and he wants to get himself publicity and 
perhaps an advancement by testifying under oath as to what he heard 
through a keyhole. Do we not have the same situation ? 

Senator Warxrns Or if he is hidden in the room sometimes. We 
had the case over in Guam where a girl sat in an adjoining room and 
took the words of General MacArthur and they thought that was 
perfectly proper. 
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Senator McCarran. Excepting for the difference that if I were to 
make a tape recording of a conversation in which the Senator from 
Idaho was one of the participants he would say, “Yes, that is my 
voice, I recognize my voice.” And then I reel off the tape. 

Senator Wetker. I would say, “Yes, that is my voice, but I did not 
say this,” or “You admitted that,” just exactly like I would if there 
were 10 undercover men out there peeking through the keyhole, and 
I have had some experience in defense against those characters who 
can slant their testimony just as well as you can by a wire recording. 

Senator McCarran. That is exactly what I am getting at. 

Senator Winey. Any further questions ? 

Senator WeLker. I want to go to the proposition of presenting this 
to a Federal judge. A Federal judge in my opinion is to be respected 
and all judges are, generally they are. A Federal judge takes the 
same oath in my opinion as the prosecutor and our defense attorney 
does. But I know of many cases, and my distinguished colleague 
from Utah who has served on the bench for years knows of cases 
when he was on the bench and assume you do. 

When we come up, a petition, a long, draw-out procedure, I might 
say, to permit us to tap a wire where we know some well-known 
espionage agent is planning something, it comes up there for a hear- 
ing, he has his clerk, he has his reporter, he has the court attaches. 
It is a matter of fact, and I can prove it, and I think my distinguished 
colleague who has been an eminent jurist can prove that leaks get out 
before we make the order. 

Senator Watkins. I told you about one the other day. 

Senator Werxer. I wish you would relate that for the record and 
for the Senator. 

Senator McCarran. They never get out from the Attorney General. 

Senator Werxker. I have never heard of any, sir. 

Senator McCarran. Drew Pearson can tell you a lot of them. 

Senator Warkins. He does not seem to get the leaks out of there 
but out of somewhere else. 

Senator Weixer. I do not known much about Mr. Pearson; he 
does not call me very often. He writes about me quite often. 

Senator Winey. Make no admission against interest here. 

Senator McCarran. What he calls me I do not want to repeat. 

Senator Warkins. Responding in a measure to what you s aid, Sen 
ator Welker, I did have an experience in which somebody around the 
court leaked a matter of a search and seizure warrant. We went there 
to get the search and seizure warrant and the officers went to the 
place that was to be searched and when they got there there was a 
reception committee to meet them, and there was not a bit of contra- 
band liquor. 

They came back to b ay office very crestfallen, the sheriff and his 
deputies, and I said, “Go back in 30 minutes.” I asked them if they 
had actually used the warrant. They said, “No; they met us with 
a reception committee.” 

I said, “It is still good, go bacl 

They went back, and the psa was flowing very freely down 
their throats. That has happened time and again in the prosecution 
of liquor cases, that there was leak after leak from the courts, whether 
it was the judge or whether it was some attache of the court I do not 
know. 


ss 
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Senator Wirry. How was the liquor? 

Senator Warkrns. I was not there. I am not an expert on liquor, 
Senator. I happen to be a teetotaler. 

Senator Werker. If the policy is good in some 82 States to wiretap 
for most anything, what is the difference between the policy of the 
Federal Government wiretapping on these very serious matters of 
espionage, sabotage, treason, and yes, I will even go as far as kidnaping 
and get a bill. 

I do not want to go down to lighting matches in the Federal forests 
or anything like that. I think it should be those major things that I 
am worried about now. But if the policy, if the law, is good in the 
State, it seems to me that we should consider that if the policy y is good 
in the State of Wisconsin, why should not the policy of wiretapping 
be good as a method of law enforcement in our Federal Gove rnment ¢ 

Senator McCarran. Senator, when you come to comparing crimes 
such as murder, rape, and even robbery and arson, you get into revolt- 
ing atmospheres at times, and the community is aroused. If you are 
going to open it up to all those offenses you might as well open it up 
to everything, petty larceny. 

Senator Werker. I think, Senator, that this bill was promoted to 
save the United States from destruction from within. I do not think 
it was ever intended that we should wiretap on everything. I agree 
with my eminent colleague wholeheartedly with respect to the invasion 
of the right of privacy by the individual. I certainly go with you 
100 percent, but I cannot go with you when we have delays, and cer- 
tainly there would be unreasonable delays as I think the Senator is 
aware, and I do not believe I am disclosing anything of an executive 
nature, I believe he was with me on a committee at one time where 
we - losed the fact that probably the greatest espionage agent in 
the United States worked in the State of Idaho and in the State of 
Washington near the atomic energy plants and installations. 

Now if the Attorney General had to go out to Idaho or to Washing- 
ton and try to find a judge, and you and I agree they are hard to find 
because they are all overworked, it would destroy absolutely our at- 
tempt to catch this espionage agent, but I think the two of us knew 
so well because we were there. Do you have an observation with 
respect to that ? 

Senator McCarran. I think I have expressed my views all the way 
through on it. I will not support a bill, and I will oppose a bill 
with everything I have that does not take it to the courts for sanction 
because I am not going to put this in the hands of a political officer. 

Senator Weixer. In most rules of evidence we place the rule in the 
hands of the political ones a prosecutor, is that a fact? And I might 
make this observation. I do not care whether the Attorney General 
be Democrat, Republican, or anything else. 

Senator Warxtns. Neither do I. As long as this Nation is being 
destroyed from within by virtue of these saboteurs and espionage 
agents whose main avenue of communication is that of the telephone 
I believe that it should be tapped and then let a jury decide as to the 
weight of credibility. 

Senator McCarran. Senator, let me make one last expression. The 
atmosphere in which we live, the danger that we know exists to our 
country and those within our midst will at times seem to justify us in 
saying that when one is caught he shall not have the benefit of the 
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courts of the land, and yet we say to him that he can run the gamut 
of every court to the court of last resort, and right fully so. 

Senator We.Ker. I would like, Mr. Chairman, to read a statement 
made by Alexander Holtzoff, Special Assistant to the Attorney Gen- 
eral, W ashington, D.C. 

Senator Witry. Now judge? 

Senator Wetxer. Now judge. This is in the House committee 
hearings of 1941, volume 929, page No. 5, in which he states among 
other things; 

Wiretapping is no departure from our fundamental principles. After all, when 
you come to analyze its philosophy, tapping a telephone wire is no different in 
principle from listening through a keyhole or any undercover investigation—— 

Senator Winery. I see the Congressmen are leaving. 

Representative Keratine. Mr. Chairman, there is a quorum call, 
and I will be back. 

Senator Witry. Excuse me, Senator Welker. 

Senator WELKER (continuing) : 
undercover investigations which have been carried on necessarily by law en- 
forcement and police agencies from time immemorial. 

I have no further questions. 

Senator McCarran. Thank you. 

Senator Winery. Any further questions, Senator ? 

Senator Wertker. No further questions. 

Senator Witey. We will now hear from Congressman Celler. It is 
good to see you, sir, and we are always happy to get your reaction. If 
you will please tell us your position on the House bill and on the bill 
that I think Mr. Keating introduced which was the Attorney Gen- 
eral’s bill as I understand it. 


STATEMENT OF HON. EMANUEL CELLER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Representative Cetter. Thank you, Mr. Chairman. 

Senator Wetkxer. Mr. Chairman, since I must leave your committee, 
and this is very interesting, I am wondering if the distinguished Con- 
gressman has a copy of his statement ? 

Representative Cetter. Yes, I have given the clerk a copy. 

Senator Wetxer. I shall read it with interest. 

Representative Ceiier. I want to say before you leave that I am in 
utter accord with the bill that has been offered by the distinguished 
Senator from Nevada, Senator McCarran. I thought you might know 
that before you leave. I am not wedded to the House bill by any 
manner of means. 

Senator Werxker. I think in fairness to you as of this moment I 
am not wedded to the bill of the distinguished Senator. I want the 
best thing, and as you have heard my cross-examination, I am trying 
to do what I think is best to protect. the internal security of this 
country. 

Senator Witry. Do I understand, Congressman, that you are in 
favor of the McCarran idea that only through and after r applic ation 
to a court for power to wiretap by a Federal official that it should be 
granted ? 

Representative CetiEr. Yes, sir. 
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Senator Weiker. May I ask before I leave, and I ask unanimous 
consent to do this, does the Congressman have an observation with re- 
spect to the statement made by Judge Holtzoff in 1941 where he said: 

Wiretapping is no departure from our fundamental principles. After all, when 
you come to analyze its phil aay Ihy, tapping a telephone wire is no different in 
principle from listening through a keyhole or any other undercover investigations 
which have been carried on Seonamastte by law enforcement and police agencies 
from time immemorial 

Representative Creiier. I say that is just nonsense, absolute non- 
sense, and I am in utter disaccord with what Judge Holtzoff s 
Way back in 1894 Judge Holmes said it was “dirty business.” I say 
that kind of business stinks, and it is high time that our Government 

invokes sanctions against wiretapping. 

Senator WeLker. Just a moment, how does this stink any more than 
some undercover man boring a hole in your house and listening to 
what you are saying over the tele phone or to your friends ? 

Representative Ceiier. I say that that is wrong. 

Senator Wetter. That is the law. 

Representative Ceiier. Before you go, Senator, let me read what 
another eminent jurist said, Justice Jackson. 

Senator Werker. I have it right here. 

Representative Criier. Justice Jackson has just had occasion to 
say— 
that science has perfected amplifying and recording devices to become frighten- 
ing instruments of surveillance of invasion of privacy whether by the policeman, 
the blackmailer, or by the busybody. 

That is part pt his opinion in /rvin v. California, decided February 
8, 1954 (22 U.S., LW, p. 411-412). 

Si dae Wirry. Then you are in favor certainly, and there seems 
to be no argument against the utilization by unauthorized people, you 
are in favor of that ? 

Representative Cetier. Yes. 

Senator Watkins. There is not any difference, I imagine, on the 
committee, that we do not favor private people intercepting. 

Senator Wiey. I started to ask you a question, Mr. Congressman. 
What I started to say was that if we limit the ground, why not put 
your statement in the record ? 

Representative Creiier. Of course, what I am going to say this 
morning does not follow completely my statement, and I have certain 
interpolations I would like to give if you do not mind. 

Senator Wirry. Let me ask you the question I started to ask, and 
that was this: We can agree on the general proposition, one, that we 
believe there should be a Federal statute making it unlawful for wire- 
tapping by unauthorized people. Do you agree to that? 

Representative Certrer. That is correct. 

Senator Wirry. Two, that we agree there should be authorization 
lodged in some authority in cases of espionage and treason, and so 
forth, where the public interest is involved and have that authority 
lodged there for the purpose ? 

Representative Crruer. Yes. 

Senator Wirry. The thing we disagree on is the mechanism or the 
thing to get that authority into operation. In other words, making 
legitimate wiretapping competent. That we disagree on, if I am not 
in favor of the courts and you are in favor of the court process ? 
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Representative Cetter. That is right. 

Senator Winey. All right, now carry on. 

Representative Criirr. Interce ption of wired or wireless communi- 
cation should be outlawed except in those cases where it is specifically 
permissible, such as in espionage, sabotage, subversion, and matters 
pertaining to our national security and defense, and in cases where it 
1s permitted by State law. In those permissible cases, no tapping 
should be permitted unless, as in the case of a search warrant, a court 
order ex parte shall have been obtained. 

It is time to call a halt to this wretched practice, so obnoxious to all 
our citizens. Wiretapping is a media for extortion, blackmail, and 
corruption used by cheats, procurers, prostitutes, gamblers, racketeers, 
bootleggers, bookmakers, and kidnapers. The roster is revolting, and 
it permeates our whole society. Such malefactors should be denied the 
right to tap wires and anyone who installs the apparatus should be 
punished. 

Unfortunately, way back in 1928, the Supreme Court in the case of 
Olmstead versus the United States declared that wiret: upping was not 
a violation of the fourth amendment. In that case the defense lawyers 
pleaded for a reversal of the client’s conviction for bootlegging on the 
ground that wiretapping used to gain evidence violated that 
amendment. 

In its 5-to-4 decision, however, the Court ruled that the fourth 
amendment applied only to “actual physical invasions” of privacy and 
not to “projected voices.” The four dissenters were Justices Brandeis, 
Holmes, Butler, and Stone. 

Wiretapping is also used by the FBI, the CIA, the Army, Air and 
Navy Intelligence Services, the city police, State troopers, private 
detectives, business executives, political parties, and labor unions. All 
these entities should be prohibited from intercepting calls or messages 
except in cases involving national defense and security and in cases 
permitted by State laws. 

Senator Witey. Now wait a minute. That is another exception. 
You claim that for instance there should be no interference with the 
State law such as you have in New York? 

Representative Cetuer. That is correct. Where those taps are per- 
mitted by State law there should be no interference with that 
permission. 

Senator Warxktins. But you would be against them ordinarily, would 
you not? 

Representative Ceitter. I would be against them ordinarly, but I 
am not a State legislator, and I cannot have a voice in the State 
legislature. 

Senator Warxrins. I know that, but I take it as a matter of principle 
you are against it? 

Representative Cetter. I am except in cases of national security and 
such matters of espionage, sabotage, and the like. 

Senator Watkins. Now you have an opportunity probably to pro- 
hibit those if you want to because of the interstate character of a tele- 
phone company, interstate wires. You could stop that by putting an 
amendment in the bill. 

Representative Criter. I want to be practical, and I question 
whether you would get any kind of bill if you interfere with State 
practices. I say where those States permit it there should be no inter- 
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ference. However, while it is true that some 42 States restrict tapping 
in some manner and only 2, Delaware and New Jersey, outlaw the 
divulgence in court, while at least in 7 others, including Massachusetts 
and New York, permission by local law-enforcement officers, the State 
statutes are very loosely drawn and they are mostly inconsistent one 
with the other. 

You do not get much comfort from citing State laws because it is a 
veritable hodge-podge, and if you have occasion to go through them 
youw ill see that. 

Senator Witey. Has there ever been any sentiment in the States, 
you said 42, I understand the Attorney General said : Has there 
ever been any sentiment in the States for the repeal of fed statutes ? 

Representative Cetter. I can only speak for my own State, where 
the wiretapping is only permitted as a result of an ex parte court 
order, and it works very well in our State. Judge Miles McDonald, 
who was the District Attorney of my county, Kings C ounty, Brook- 
lyn, testified before our Judiciary Committee last year _ at he would 
not want any change, and he reflected as he indicated, or I think he 
indicated, the views of most of the District Attorneys of our State 
where he said that the law worked very well, there were no delays, 
there were no leaks. 

There was some conversation here this morning between you, Mr. 
Chairman, and one of the other members of your committee concern- 
ing leaks, and I think Senator Watkins had a story to illustrate a 
leak, but in our State the Bar Association of New York City indi- 
cated that they are eminently satisfied with the operation of the sta- 
tute, and there are no leaks because of the recourse that must be had 
to the court by way of an ex parte order as a condition precedent to 
obtaining the right to tap a wire. 

Senator Wirey. Now, Mr. Congressman, to me that confirms ex- 
actly the information I have that the people of this country, you say 
42 States, have found that where there was legal authority under 
their local statute to wiretap, they have found that it works satisfac- 
torily in the interests of the public against crimes that are State 
crimes. 

Representative Cetter. Wait a minute, you assume that it works 
satisfactorily. I did not say that. 

Senator Wirry. I say public sentiment. That is my question. 
There has been no question where public sentiment has been because 
there has been no question about repealing these laws in the States 
where they relate to local crimes. Now they have different methods, 
it is true, and I can understand how you might in a local jurisdic- 
tion in New York or Wisconsin have a statute where you apply to the 
court ex parte, simply go to them and get the order. 

3ut where you have offenses against the public welfare and the life 
of the nation that cross boundary lines, it seems to me that the point 
here that was made by the distinguished Senators who related in- 
stances is very well taken. 

Representative Creiier. If you will forgive me for interjecting an 
answer in that regard, I should think the best authority as to whether 
or not there should be a widening of power with regard to wiretap- 
ping is Mr. J. Edgar Hoover, and I would like you to point out to 
me any statement of J. Edgar Hoover, head of the FBI, which indi- 
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cates the desirability of having wiretapping apply to any crime ex- 
cepting crimes of subversion and sabotage, matters affecting the na- 
tional security, plus kidnapping. That is the only other crime for 
which he asked additional apparatus, namely, through wiretapping. 

He never asked for the right to wiretap in cases involving generally 
the statutes of the United States. 

Senator Wier. I do not see how your question relates to what I 
had in mind. I am trying to find out in the local matters in the 
States; that the States have expressed themselves pretty clearly that 
they do not want that authority taken away. They do not want that 
question of competency of evidence taken away. 

If the people of 32 States feel that way about crimes like robbery, 
rape, and thieving, horse stealing, and so forth, the question now is 
how will the people feel in relation to authorizing the appropriate 
Federal officers in cases of espionage, sabotage, and treason? I have 
not any question how they feel, I have the feeling that it is overwhelm- 
ing; that they want something done and done quick. They recognize 
that we have put ourselves in a position which prevents us from doing 
a thing to save our necks. Whether or not there should be application 
to the court I think that is a very important matter since you and the 
Senator from Nevada have expressed yourselves. 

Much heretofore has come into the evidence in relation to what you 
might call the crime of generalizing wiretapping. We should simply 
get at these private detectives and others who do it, you said some of 
the labor unions and some big businesses do it, we should see that that 
which they do is made an offense, and I personally feel that you are 
correct in that respect. 

I think the only issue now in the subcommittee as I have listened 
to it is whether or not the power should be lodged in the Attorney 
General or whether they should come in cases through the authority of 
a court. Then again if it is through the court I think this bill of 
Senator McCarran is rather cumbersome with regard to getting that 
authority. 

Have you read that? 

Representative Criter. Yes, I have. I have only one suggestion 
as to that. It should provide for the prevention of crime as well as 
the commission of a crime. 

Senator Witey. That is fine. How about the question of the pro- 
cedure to get the court order? In other words, you have to give notice 
and do all those things. 

Representative Cetter. The Senator’s bill prescribes the procedure 
that is now operative for warrants for search and seizure. It is purely 
an ex parte order. The bill does not require a hearing as a condition 
precedent. The court may order a hearing. We have always had 
that in the case of a search warrant. I think the listening in on a 
telephone conversation is just as much an invasion of my privacy and 
entrance to my castle, as it were, my hearth and home, as physical 
entrances. 

Since you require a search warrant for purposes of search and 
seizure because that is a violation of the fourth amendment, a viola- 
tion of my privacy , entrance of my castle, to use the old legalistic term, 
I think it is inevitable that we should come to the conclusion if you 
are going to tap a wire you will also enter my home, my office, and 
likewise you should have an order from the court. 
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I will skip some of my statement. I am going to read from a state- 
ment made by the Association of the Bar of the City of New York. 

The importance of a prior court order for any wiretap is much the same as in 
the case of a search warrant. The requirement of a search warrant is made so 
that an objective mind might weigh the need. The right of privacy was deemed 
too precious to entrust to the discretion of those whose job is the detection of 
crime and the arrest of criminals. Power is a heady thing. 

Then that Bar Association quotes McDonald v. U. S. (335 U.S. 
451, 455). 

District Attorney Miles F. McDonald testified favorably as to his 
experience under the New York statute requiring a prior court order 
for any wiretap: 

I think prosecutors, myself included, can be overzealous. * * * The judge is 
a safeguard. 

He also testified that he had never had any bad experience so far as 
leakages in the court are concerned. 

It is not asking too much to give up a bit of our freedom to enable 
(after a court order has been obtained) the FBI, the CIA, and the 
Intelligence Services of our Army, Navy, and Air Force, to track 
down spies, saboteurs, and the disloyal, who would deprive us of all 
our liberties. 

\lthough I thought differently in the past, I would now oppose any 
bill that would leave the power to tap in the discretion of the Attor- 
ney General or any designee of his. This is too great a power to lodge 
in any one individual. Power begets power, and the use of power 
for power’s sake is tempting. Such inordinate power could be used 
even for political purposes and thus abused. 

Let us not be naive, Senator. We know from past experiences 
that power of any sort lodged in an executive officer is very tempting 
and can be and has been used for political purposes. 

Senator Wiiry. Does that power exist now but the right to use 
the evidence does not exist ? 

Representative Creiier. That is right. I do not like you to ask 
me whether it has been used for political purposes. I a not want 
to enter into politics, and I do not want to deal in personalities, but 
search the record yourself, and I am quite sure you will not be so 
naive as to imagine that that power will not be used for political 
purposes. 

We must remember that we legislate for the future. No one can 
foretell who our future Attorneys General will be. There is nothing 
personal in this argument. The court is the proper determinative 
agency. We are a government of law, not a government of man. 
To my mind, wiretapping involves the presence of an unexpected, 
silent, furtive, and unwelcome guest at your telephone. It is like 
the invasion of your proverbial castle. You may not enter any- 
body’s home, even if you suspect a crime has been committed there 
or is about to be committed, without a search warrant. Is there any 
difference when you enter the hearth and home by way of a telephone 
wire ? Why should we not in common sense require 2 court order 
in those circumstances just as we do in a case of a search and seizure ? 

Senator Witry. May I interrupt there because as I listen to your 
rather persuasive way of presenting things and when I remember 
what Senator McCarran said, he would fight, then it seems to me 
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I want to ask this question: It seems to me that there may be a 
middle ground here that we can meet on if you say that on appli- 
cation by the Attorney General the court can forthwith grant the 
power or the authority or the utilization of the evidence to be ob- 
tained without the usual process of having a hearing and so forth. 

Now the court, because you go further than Senator McCarran, 
you go to the point where you say in anticipation of a crime. You 
do not simply want the statute to apply to where crime has been com- 
mitted, do you? 

Representative Cetter. That is correct. 

Senator Winey. So that you have both arms of the Government 
then operating. In many instances the court does not have to have 
a hearing. In ex parte matters you go before him and he will grant 
a matter sometimes under the statute if it permits a temporary 
injunction order if you make a showing. If the Attorney Genera] 
says that here is a bunch of uninvited guests and this time they are 
criminal stooges and saboteurs oper: ating and I want an order. He 
says what the situation is and then the court quietly issues the order 
not on the record, for the time being authorizing tapping. 

The next question is what court has jurisdiction to grant an order 
to wiretap throughout the 48 States. 

Representative Cetter. The district courts or the court of appeals. 
Judges of any one of those courts. 

Senator Witey. Do you think the district courts of the District 
of Columbia or New York could authorize wiretapping in Nevada? 

Representative Cretzer. I do not think you would have to go that 
far. I think the district attorney in Nevada would go to one of the 
district judges of that State. 

Senator Wiiry. But that is not the point. These persons are oper- 
ating constantly over the 48 States, and you know the gang that has 
come in. 

Representative CrLter. I would not object to the order being 
granted by any judge anywhere in the district court of the United 
States or the court of appeals. 

Senator Winey. Then you would make that order authorizing inter- 
ception applicable anywhere in the 48 States ? 

Representative Cetter. Yes. I do not think it is necessary, but if 
necessary I would say do that. Incidentally, I want to say that Com- 
munists are far too clever, they are not foolish. They do not use tele- 
phones. As a matter of fact, the instructions have been given, we un- 
derstand, testimony has been made manifest to us that the Communist 
Party officials instruct their underlings never to use the telephone any 
more so that I do not think we get much comfort in that anodk but 
there are others who are not members of the Communist Party who 
will use the wires, and they may be foolish enough to do so. 

Senator Winey. Let me illustrate an instance that I happen to 
know of personally where a man who had seen the light, who was a 
party member, paying dues and so forth, had somehow or other been 
hit by a bolt of lightning and called to the American way. 

He talked over the telephone, and he had told about certain mem- 
bers and associates, and he also mentioned his own conversion and that 
he had quit paying dues and so forth and so on. That was very valu- 
able information because it identified certain parties and yet in court 
proceedings it could not be used. 
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It is just an illustration that comes to my mind, but we must carry 
on. 

Representative CeLuer. | want to say this: You might ask why 
some of us who are here this morning voted for the House bill. I 
voted for the House bill only because it had the amendment offered 
by my distinguished colleague, Mr. Willis, who is here, of Louisiana. 

The administration bill which was presented prov ided for the interpo- 
sition of the Attorney General exc lusively without a court order. 

On the floor of the House Mr. Willis offered the amendment which 
provided that as to future taps they could only be had upon the con- 
dition precedent of the obt: ining of a court order; that amendment 
yrevailed in the House. I can tell you now that any bill that comes 
Saad to the House from the c committee on conferees that would elimi- 
nate the court order as a condition precedent and which would give 
the power to the Attorney General’s hands would be decisively de- 
feated. 

So for all practical purposes I echo what Senator McCarran said, 
that there would be great difficulty in getting a bill passed either in 
the Senate or a conference report passed in the House, if you provide 
for the power to be lodged exc lusively in the Attorney General. 

Now as to the question of the use of wiret: aps he retofore had, I was 
ss to that. I think it violates the spirit of the ex post facto 
princip le. The court has held that there was no violation in the case 
where the former wiretaps were used on the score; that it did not come 
within the four squares of the ex post facto prohibition because it was 
purely a matter of ruling on evidence. 

Attempts were made to introduce into the evidence the so-called 
taps theretofore made, and the courts held that the principle was not 
violated ; that all they were passing upon was the matter of procedure, 
namely, the admissibility of evidence. Despite that court order, none- 
theless, I feel it would be fatal, it would be improper, injudicious to 
permit the use of any wiretaps that have been obtained in the past in 
future prosecutions because of the violation of the spirit in my esti- 
mation, of the ex post factor principle. 

The attempt has been made in assertions to say that we would other- 
wise let Judith Coplon go. I have no sympathy with that woman, 
and T believe she should be punished, but I question even whether if 
you pass a bill that would permit wiretaps whether you could get 
a prosecution of that case ie ‘ause as I understand it most. of those 
wiretaps heretofore made involve conferences between this wretched 
woman and her attorney and on the common-law grounds of inad- 
missibility of evidence concerning conversations between client and 
attorney, I doubt very much whether that evidence obtained from the 
wiretapping would be admissible. 

So that I question the argument that has been made concerning 
taps heretofore made and that they should be admissible upon the 
theory of the Attorney General. 

Senator Winey. Thank you very much, Mr. Celler. I want to hurry 
along here. You have given me some enlightenment here when you 
said that the bill that came over from the House, and I am just read- 
ing it: 

Upon application the court of appeals or district court may issue an ex parte 
order signed by the judge authorizing the applicant to intercept such communi- 
cations if the judge is satisfied that there is reasonable cause to believe that such 
crimes have or are about to be committed. 
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In other words, that was your amendment ? 

Representative WILLIs. Yes, sir. 

Senator Witry. You are the Honorable Edwin Willis from 
Louisana ? 

Representative Wixuis. That is right. 


STATEMENT OF HON. EDWIN WILLIS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF LOUISIANA 


Senator Wixry. It is your judgment that under this language that 
you have answered the question that an order by the court of appeals 
or by the district court would be authority anywhere in the United 
States ? 

Representative Wituis. I would say this: Certainly we are familiar 
with the rule that we should go to the judge of the forum where the 
crime is committed. 

Senator Witry. This is no crime yet. 

Representative Wituis. Or about to be committed. And we delib- 
er: aly y made it so in order to avoid the argument of that speed that 
you referred to a while ago. Now these conversations and these at- 
tempts to overthrow our Government go on from one State to another. 

Senator Winey. Correct. 

Representative Writs. So that it is my opinion, it is my hope and 
it was our effort that we could use any judge, any Federal judge any- 
where in the United States and then any circuit court of appeals judge. 
I know of no case which would bar that specifically. 

Senator Witry. You can use them, but the point is you cannot be 
running into every district of the United States or every State of the 
Union to get an order when you are dealing with these rats. The point 
is can you get an order that covers all the ‘48 States and Territories. 

Representative Wiis. That is the contemplation of the bill. 

Senator Wirey. If there is any question about that, I presume from 
your angle there would be no question about amending and stating 
that the power of such an order would be sufficient authority w ithin 
the 48 States and the Territories ? 

Representative Wiiuts. I think you could clarify it and make it so. 
One thing you can rest assured of is that you certainly can use the 
judge where the conversation takes piace, that Federal judge. I tried 
to make it broad enough to use all the Federal district judges, and 
you can certainly get the court of appeals judges. 

Senator Witry. You can get them. You cannot when you are deal- 
ing, as I say, with great re -volution: ary movements, when you are deal- 
ing .with folks that would be planting bombs such as Edgar Hoover 
was talking about a while ago, folks that think in terms of conspiracy 
to overthrow the United States, you cannot be running into every 
State or every district of every State and saying, “We think that this 
guy is about to do so and so, and we have to have an application.” 

What I am thinking about is that in view of the ardent statements 
made here that you could not get it through the House without some- 
thing of this character, that you cannot get it through the Senate with- 
out something of this character, do we not have enough brains here 
to so change it that there will be harmony between the two positions? 
First, that there must be the request by the Attorney General, and 
second, there must be what you might call supervisory court control in 
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granting an order, and when that order is granted it is authority 
within the field of the order to operate within the 48 States and the 
Territories; that is what Lam getting at. 

Representative Wiis. Yes. 

Senator Witey. Do you get it? 

Representative Kearine. I get it, and I would like to be heard on it. 

Representative Wriuuis. I say that your bill contemplates that it 
can be done; that you can go to any judge. You can go to a judge 
in Washington, D. C., to reach conspiratorial conversations in Seattle, 
Wash. 

Senator Witey. That isthe point. Supposing you have the reverse, 
that the conversation comes from Seattle, Wash., to Wisconsin and is 
involved in conspiracy and you got an order from the judge in Wash- 
ington, D. C., as the proper authority to tap the wire in Wisconsin. 
That is the point, I am getting at. There should be no question in my 
mind. You are dealing with speed and the fundamental safety of this 
N: ition. 

Representative Wiis. Senator, I am all for what you are talking 
about, and it was in my mind that that very thing shall be permitted 
under the bill as worded. If you want to make it tighter, all right. 

Senator Wimry. Your idea was not that if you found a conspiracy 
afoot that involved 10 States that you would have to go to 10 States 
to get permission to tap the wires ? 

Representative Wins. Of course not. 

Senator Wixry. Very well. 

Representative Wiiu1s. Thank you. 

Senator Wimry. Congressman Keating? 


STATEMENT OF HON. KENNETH KEATING, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Represenative Kerarine. Mr. Chairman, inasmuch as you have 
brought up that specific point I think I would like to address myself 
to that at this time because the point you have made is the strongest 
one which caused a change in my thinking on this entire approach 
to wiretapping. 

Originally I introduced a bill providing for a court order, and I 
will tell you in a moment a little bit more about the reason for the 
basis of my thinking which may be of some benefit to this committee. 

Senator Witey. What does Emerson say about thinking? 

Representative Keatmc. Something with regard to little minds. 

Senator Wirey. I am trying to cempliment you; you have a big 
mind. 

Representative Keatinc. Thank you. I return the compliment to 
the Chairman. 

In the case of Weinberg versus the United States in the Second 
Circuit, the court had before it a problem with regard to search war- 
rants issued by a Michigan judge to search property in New York City 
and even though the defendants resided in New York, or some of them 
did, they vacated the search warrant, and the court said this: 

With few exceptions the United States district judges possess no extra- 
territorial jurisdiction. 

I do not need to labor that point because it is well established. Now 
the difficulty in providing in the bill, certainly if the bill is to provide 
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for the court approach to the problem, it should have in it wording 
that will authorize one judge to sign an order throughout the country. 

Senator Wizey. Do you have that in the mind ? 

Representative Krarine. It is not in the bill. 

Senator Winry. I could not find it either. 

Representative Kearine. The difliculty of putting it 2 is that it is 
a constitutional provision. This decision, as I read it, places the 
emphasis upon Article IIT, Section 2 of the C Sagtivatidh, which re 
ae a trial of all crimes in the State and by the Sixth Amendment 

nthe State and district where committed. 

Then they go on to say that the authorizing of a search warrant is 
a part of the t trial and that therefore the same con stitution: al provision 
applies to a search warrant order as it would to trying the people in- 
volved. Now there may be a distinction which can be drawn 
between——— 

Senator WILEY. Whether the evidence is competent. 

Representative Kraring. Between the wiretapping evidence and 
this question of a search warrant. That is something which your 
staff would want to go into fully. Also I want in all fairness to say 
that this case was not reviewed apparently so far as I know in the 
Supreme Court. But I feel that the rationale of the case is so clear 
that there is very serious doubt about the ability of Congress to pro- 
vide in a bill without an amendment to the Constitution that such an 
order should be granted. 

Senator Wirtey. Wait a minute. Under the law I think there is a 
difference between the search warrant case. Under the law it is now 
proper to tap a wire by proper officials. 

Representative Kratrna. It is not improper, is really the way we 
should put it. 

Senator Wirry. Have it your way. Under the law that evidence 
is not competent evidence ¢ 

Representative Keatinc. That is correct. 

Senator Wiiry. Now in this bill—and I want some of these legal 
lights around here, if there are any, because this is a nice question 
in this bill all you are doing is saying that when and if in any district 

yr circuit court there is legal authority granted by the court on appli- 
cabin of the Attorney General to tap wires that such evidence is com- 
petent in any Federal court. 

Now that is different, that is a different approach. That is what you 
are saying, that that evidence is competes nt in any court. If the au- 
thority still exists you are not granting the authority; you are simply 
making the evidence competent. Think that thi ing through. 

Represent: itive Keating. Of course, the same thing is true in the 
ease of the search warrant. The evi denc ‘e would not be con ipetent 
if it had not been obtained by the proper order of the court. 

Senator Witey. I know, but in that case, and I have not read it, 
the court simply held in substance that the search warrant was not 
valid in New York ? 

Representative Kratine. Yes. 

Senator Winey. That isa different proposition. 

Representative Keratine. Oh, yes ; it was not valid to search the 
particular premises which were c ‘overed by the order. 

Senator Witey. Yes, sir, and that goes to the jurisdiction of the 
court. That goes to the jurisdiction of the court. My suggestion, it 
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simply makes competent evidence that heretofore was incompetent. 
It is all relevant, all this and that, it is very relevant. It would have 
to pass those tests and also pass the test as to whether or not there 
was testimony between priest privilege and so forth. Think that 
through. 

Representative Keatine. That is important. 

Senator Wiey. I am trying to get a bill through. 

Representative Keatrnc. That is what I was trying to do on the 
other side. 

Senator Witry. You were not here, but Congressman Celler said 
you could not pass this unless you got this ¢ ourt business in, you would 
never pass it in the House, and Senator McCarran said you could not 
pass it in the Senate. He said he would fight it. When you get the 
Irishmen and the Jews fighting against something on the same side, 
you have something. 

Representative Kratine. That is right. 

Representative Wituis. Here is what the bill says as it passed the 
House— 


that prior to intercepting the communications from which the information is 
obtained an authorized agent of any one of said investigatory agency shall 
have been issued an order by a judge of any United States Court of Appeals or 
United States District Court. 

It says it twice below there again. That was the effort being made 
to carry out what you had in mind, Senator. Now, if you want to make 
it stronger I am for it. But let me try to distinguish what we have 
here and the search warrant posed by my good friend from New York. 
I say that it would be legal, despite that case quoted by Mr. Keating 
to carry out your thought and to choose words to pick any chunk you 
want because in the case of the search warrant there the search is of 
a physical structure, so therefore you strike at jurisdiction. 

Here you have telephone conversations all over the United States 
wherever the crime is being committed, wherever those telephone con- 
versations take place. So I say it would not offend the search-and- 
seizure provision to carry out the thought you have in mind. I think 
it can be done, and it was my effort to do it that way. 

Senator Wizey. But if you wrote in here “and that the evidence 
so obtained shall be competent in any court in the United States”— 
I am just trying to feel out the question of evidence instead of the 
question of the law involved. 

Representative Wiiuts. That is all this bill does, is to make ad- 
missible in evidence. We are dealing here with a rule of evidence. 
The evidence is now barred. Why? Because section 605 says that it 
shall be unlawful for any person to intercept a communication and 
to divulge such intercepted communications to another party. 

Now it is the act of Congress that bars it, and after section 605 was 
adopted, then the court simply inter preted that section to mean what 
it plainly says, that you cannot divulge it anywhere, you cannot even 
divulge it in court. 

Senator Witry. I can understand your argument, sir, but I can 
also see the court sitting up there, and unless you make it very plain 
the court in my State would say the court that issued that order to 
change that rule only had jurisdiction in that court, and Congress 
did not have the intention of making it applicable all over the United 
States. 
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Representative Wiis. I am all for Congress saying so, and I tried 
to say that very thing in the House. 

Senator Wizey. I am sorry you did not get into that over in the 
House. 

Representative Wiiuis. On the provision for the ex parte order, I 
added that to my substitute to meet the question of speed and secrecy. 
Now it may be ex parte, and the practice in New York which I tried 
to emulate here in this: The order is prepared by the district attor- 
ney, it is presented to the court in an ex parte fashion. 

There need be no clerks, no reporters, et cetera. 

Mr. Cotuins. In chambers ? 

Representative Wittis. In chambers. He has only to show a crime 
is about to be committed and then to make sure that there shall be 
no violation or leaks by the court, and I almost hesitated to put that 
in the bill, but I put in my substitute that the Federal Judge himself 
and his attachés can be sent to the penitentiary if they disclose what 
is in that order. 

So we have met that issue of secrecy. The Attorney General will 
know about that, his assistants will know, you have to make arrange- 
ments to make the wiretaps, you have to make arrangements with the 
telephone company. You will have someone listening in on those con- 
versations for months at a time. It seems to me that the interposi- 
tion of a judge as an umpire is all the more necessary because there 
are so many people, and to be sure that the judge does not violate it 
I make provision that he may be punished. 

Senator Wirry. You must have been talking to Senators Welker 
and Watkins before you came in here ? 

Representative Wituts. No, sir. 

Senator Wirry. You did not hear their talk this morning about 
judges? It was implied that there were a few that spotted the ermine. 

Representative Wriuis. I would refer to them as our courts. Attor- 
neys General may come and go, but in our courts I want to preserve 
checks and balances. 

Senator Wirry. We want to make sure that the country stands, 
too, and does not go. 

Representative Keating. Mr. Chairman, it might be helpful if I 
first addressed myself to Senator McCarran’s testimony. His ap- 
proach to the problem is somewhat different from any of the bills 
considered in the House in that he affirmatively seeks to bar the use 
of wiretapping, to make wiretapping illegal, and then to make an 
exemption in these cases involving our national sec urity. 

I am very sympathetic with the position to the effect that there are 
abuses by private individuals and fadtaty ial concerns and private de- 
tectives and so on in the use of wiretapping. There was a parliamen- 
tary situation on our side which we felt, the Parliamentarian felt, 
that it did not permit us to deal with that problem. 

Your rules, of course, are much broader. Anything relating to the 
Federal Communications Act would have been referred on the House 
side to the Interstate and Foreign Commerce Committee. We felt 
sure that a point of order would be raised against any effort to change 
the meaning of that act which is in effect what he is seeking to do 
even though it may be added as a title in the United States Code. 

However, speaking personally, I would be very sympathetic to 
broadening the scope of whatever bill we report out to provide for 
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the elimination and stiff pena against many of the abuses which 
we know exist with regard to wiretap, with the appropriate excep- 
tion which as I understand his testimony he accepts, to permit the 


continuation in the several States of the rules that there pertain 
relating to wiretapping. 

In New York State, for instance, we have the ridiculous situation 
today that you can use wiretap evidence to convict a petty thief, but 
you cannot use it to convict an esplonage agent or saboteur. It is 


perfectly silly the way the New York State situation is at the present 
time. 

Now I was originally the author of a bill which substantially is the 
same as the second part of the substitute which was adopted on the 
House side, and it was put in a few days before the reversal by the 
court of appeals in the Coplon case, which shocked me, and I think 
everyone else throughout the country. 

That bill provided that you could go to a court and get an order to 
intercept communications and then they could be divulged in court, 
used in evidence. That bill was the subject of extensive hearings, the 
hearings are available to your committee, and they were held before a 
subcommittee of which I was chairman, and after a long discussion 
we unanimously reported out that bill. That required the court 
approach as to the past and as to the future. That was reported out 
last June near the end of our session to the full committee, and it got 
caught in the logjam of a lot of business at the end of the session and 
was never considered by the full committee until this year. 

Subsequent to that the Attorney General and Mr. Hoover commu- 
nicated with me, and I had lengthy conversations with them, and then 
Mr. Brownell appeared informally before all of the members of our 
subcommittee to express some of his views. He pointed out his objec- 
tions to requiring the Attorney General to go to the court in this 
limited classification; espionage, sabotage, sedition, conspiracy, the 
Smith Act, and the Atomic Energy Act. 

[ will come in a moment to his reasons. I want to tell this committee 
the way this bill evolved in the House. 

My principal reason for being convinced by the Attorney General 
with regard to his position, and the strongest, even stronger than the 
point I have mentioned here, was that he made it clear to me that not 
only in the Coplon case but in a number of other cases evidence had 
been intere epted by the FBI, perfectly legal, which would be of great 
importance In a trial of individuals for treason, sabotage, espionage, 
or the other serious crimes and that they had that evidence in their 
files, and they were barred from using it, and they would be barred 
under the wording of my bill as originally introduced because it had 
not been obtained by court order, and therefore would not be 
admissible. 

I certainly did not want to put myself in the position of being 
responsible for a suppression of evidence against these characters. 
Therefore, when the bill came before the full committee and after 
advising the members of the subcommittee, and we have all worked in 
great harmony, and my position is the same in one respect I know 
as my good friend from Louisiana, that we want to see legislation 
evolved in this Congress to deal with this problem. 

It is an important aioli m, and we will support, either one of us, 
any reasonable bill that is eventually evolved after the Senate and 
House have worked their will on it. That is No. 1. 
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Therefore, I offered in the full committee a substitute for the origi- 
nal bill reported by the subcomittee which would permit the Attorney 
General to use evidence obtained on his own certification, on his own 
order, and I am told the number of wiretaps are very, very small, and 
I hope that this committee will have an opportunity to talk with Mr. 
Hoover in this regard. 

I realize his reluc tance to appear as a witness. 

Senator Witey. He has already appeared. 

Representative Keating. I am speaking of Mr. Hoover. I know he 
is reluctant to appear before committees, but I hope it will be possible 
for you to have the benefit of his views informally because it was 
extremely convincing to me, and I have such great admiration for him 
and the work he does that I was very strongly influenced by his state- 
ments to me in which he felt earnest ly and sincerely that this court 

approach to the preblem would interfere with what he is seeking to do. 

Senator Winey. Was that an executive session ? 

Representative Kratrine. Just a conference with him, several con- 
ferences with him and the Attorney General. 

Senator Winey. What is your answer to that ? 

R ‘presentative Wiis. To Mr. Hoover's objections / 

Senator Witry. Yes. 

Representative Wiis. I never talked to Mr. Hoover. 

Representative Kratinc. His objections were relayed by Mr. 
Brownell. 

Representative Win1is. His objections, I understand from you, were 
twofold: One, a question of speed and the other the question of secrec y. 

Representative Keating. I have not gone into what his objections 
are vet. 

Representative Wituis. I do not know; I would prefer for you to 
state them 

Representative Dopp. I would like to make a suggestion in regard to 
that. Why could we not write legislation so as to allow the Attorney 
General to use any e\ idence that he has procured prior toa given date 
and thereafter cet judicial author ity ? 

Representative Keating. T thought it would be helpful to tell vou 
the w ay this evolved in the House. This substitute was adopted in the 
full committee, and then in the House the substitute offered by Mr. 
Willis was adopted, which did this. The substitute adopted by the 
committee would have permitted the use of evidence in the past where 
the Attornev General had authorized it. and in the future. 

Now the House split the difference, and the bill that is before you 
from the House says that as to the past he may use evidence which he 
has already procured. As tothe future he will be required to go to the 
court to get an order. That takes care of the No. 1 objection which I 
had to my previous position, my early position, and does permit the 
use of the evidence against those enemies of our country that they 
already had, provided there is not a serious constitutional question 
involved by making this differentiation between evidence obtained 
yesterday and tomorrow. 

I would earnestly ask your staff go fully into this question because 
this was not raised until the debate on the floor, and certainly these 
characters that are brought into court in these cases can think up 
enough defenses, and we certainly do not want to give them any more 
ammunition of constitutional character than we have to. 
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The serious point has been raised that that might, and ] do not want 
to put it too strongly because certainly if the bill evolves in this form 
we do not want to give aid or comfort to the enemy, but there is a 
question which the committee should consider, whether this would set 
up a double standard and might be in violation of the equal protection 
clause of the Constitution, if you call the addition of the court order 
in additional protection. 

It is possible that someone who is charged under evidence already 
obtained without a court order could successfully raise the question 
that he has been dealt with differently from the fellow who does the 
same thing tomorrow, but who has the protection of the court order. 
I frankly do not know the strength of that, but I know it is worri- 
some to some in the Attorney General’s office and is something which 
certainly the committee would want to consider 

Senator Winery. In every case where evidence that was not compe- 
tent became competent by virtue of legislative enactment that could 
be raised. Has it been raised ? 

Representative Kratrne. Well, there is a case which you would 
he interested in. 

Senator Wiiry. You have lots of cases of husband and wife. It 
used to be that they could not testify against each other. In many 
States the law has been changed, and I have never heard that that 
raised a constitutional question. 

Representative Krarinc. There is a very interesting case in 1895 
of the Supreme Court dealing with the point made by Senator 
McCarran, who expressed his opposition to what he roughly termed 
ex post facto, although I am sure he would agree this did not relate 
to that because this relates to substantive crime and not to law. 

In that there was a man tried for murder in a Federal court, and 
at that time certain evidence about handwriting was not admissible. 
They offered some, and it was allowed in by the court, and he got a new 
trial on that and on other grounds. He was tried a second time. He 
was convicted and tried a second time. It again was offered and was 
excluded and reversed on other grounds, and he came back for a third 
time. 

In between Congress passed a specific statute saying that you could 
admit that evidence. 

Senator Winry. Congress, was it a Federal statute ? 

Representative Kratine. Federal statute relating to the use of 
handwritten evidence. 

Senator Wiiry. But what was he accused of ? 

Representative Keartne. I do not remember the details sufficiently. 

Senator Wiiry. Federal offense ? 

Representative Kratrne. Federal murder offense. I think it was 
a prescription for drugs. I think he was charged with having killed 
his wife by prescription. Anyway, in the third trial they allowed the 
evidence because of the legislative enactment in between. and he made 
that point in the Supreme Court, and the Supreme Court said this 
simply went to the admissibility of the evidence, and it was not a 
ground for the reversal of conviction, it had nothing to do with 
ex nost factor, and the conviction would stand. 

I think that is very close to the situation that would be presented 
to us here in this bill. 
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Now the other objection made by the Attorney General, and I 
general support his position with this question of speed which is 
tied right in with the point we have been discussing as to whether 
you have to go to all the 11 circuits in this country in an interstate 
conspir acy case or even to2 or 3. 

Certainly the Attorney General can hear what Mr. Hoover has to 
say and sign his authorization much quicker and under the bill as 
offered it must be a written authority, and it has been in the past a 
written authority. 

Senator Witry. Let me ask youa question. 

Representative Krarinc. There are other incidentals as to why he 
presses why it can be done much more speedily by his action than by 
having to go to the courts. There is this question of secrecy. The 
point was made by Senator McCarran and was made by others. “Well, 
there may be leaks from the Attorney General’s office.” That is per- 
fectly true. 

Senator Witry. Let me go back to the other point you were t talking 
about. What is your idea as to the point I raised if the bill is amende d 
so that it makes clear that the competency of the evidence is the point 
that we are striking at and that any or der by any district judge or 
circuit judge will make the evidence competent in any Federal court ? 

Ordinarily the order would not have any outside jurisdiction, in my 
opinion that is clear. But here what you are doing is simply making 

legislative enactment implying that if any Federal court issues the 
order the evidence gotten thereunder becomes competent. It seems to 
me that is one way of effectuating the purpose that does not go to the 
question of jurisdiction. 

Now what do you think? 

Representative Kratinc. I am very worried about that in light of 
the decision in the Weinberg case if it is good law. Mr. Willis has 
raised the point that this approach in this bill would not violate the 
search and seizure provision in the Constitution. There is no question 
about that. The provision of the Constitution referred to by the court 
in this case is article III, section 2 about where a trial shall be held 
and in both State and Federal courts. They say in effect you cannot 
hold a trial outside of the place where the offense was committed, and 
you cannot have an interlocutory order issued by a judge—I must say 
it is limited to a search and seizure order—by a judge except in that 
district and that therefore if you wanted to search 3 or 4 premises in 
connection with 3 or 4 different areas in connection with a particular 
offense you would have to get a search and seizure order from each 
judge in each of those districts, and they say this in their opinion, 
that even though the statute authorizing the issuance of search war- 
rants does not contain an express limitation, it is clearly understood in 
view of the constitutional provisions, and I am very seriously worried 
about the competency of the legislative branch without an amendment 
to the Constitution to provide that this evidence will be admissible 
anywhere throughout the land. 

Senator Witry. What you are doing under your bill, you are mak- 
ing it admissible simply by the Attorney General, and all we are doing 
is making it——— 

Representative Keating. The point is that this constitutional pro- 
vision has to do with the judicial branch of Government, and it im- 
poses, it is in the nature of a limitation on the powers of the judiciary. 
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The judiciary does not enter into the matter at all under the bill ad 
vocated by the Attorney General, and therefore the constitutional pro- 
vision has not an y weight. I have never heard any constitutional 
question raised w ith reference to permitting the use in evidence of evi- 
dence authorized by the Attorne V General. 

Senator Winey. a realize that, but you are getting the cobwebs out 
of my mind. If we have the authority to make evidence competent 
certainly we can make evidence ea tent upon any condition. If we 
have the overall power a vd if » simp ly say that any evidence ob- 
tained shall be compe etent if it is « obt iined after an order by any judge 
authorizing the tapping. It getting clear in my own mind. 

As istlhs aces ib ‘lity of it. that is another thing. 

Representative KEeaTriNa. Y appreciate that 

Senator Wiiry. I frankly felt all the time that if there is any doubt 
about the power of the executive and the Attorney General, the 
al ver m olyt very well be to make this statute a matter of Sor 6 years 
in application, and — it would be terminated unless further ex- 
tended to see how i t oper ates. 

But, when you get this combination that you have here, could you 
pas it if we took the kpliceines General’s bill ? 

Representative Krarina. In light of the action of the House today ? 

Senator Wiriry. Yes. 

Representative Krarmne. I cannot answer that question. 

Senator Witry. Give some thought to my view that I have just dug 
out of th mor: oe present and l o reflection. 


Represent » Krarina. IT will. I do not think vour thinking is 
very aane aaa mine. I originally felt and T still feel that the 
order approacl loes give an added measure of protection 


a rain | ahi =p 
Senator Winery. Yes 


Representative KRatin« But I feel on balance, have been per- 


uaded to feel 7 e, that the considerations on the other side 
are so comnpelli hat I would fall on that side. However, I shall sup- 
port any bill as my colleague will which is gotten out in this much 
I led field 

7 s another point about secrecy which I feel should be bronght 
bis hun atigiilliang 6 ae calaieaiiies. ain’ tad tu this. Chat 1 is Was thas 


mav be leaks out of the Attorney General’s office, although this is care 
fully words d so tl if he hn self must sion this ord r., not some sub 

But the noint is when you go to a court W ith the court attachés and 
the clerk and the stenographer and all those, and then if you want to 
idence on the subiect you have added that many additional 
people in this extremely deli ate fig Id. 

Senator Wirry. That is true, but it would be up to the judgment of 
the court. He might do it in chambers w ithout anybody present. 

Representative Kratine. He might and he often does in New York 
State, But the \ttorney General’s position, and I think it is worthy 
of a lot of consideration, is that you have to have those in the Attorney 
General's office know anyway because the *v are the ones who originally 
authorize voin rTto the court. 

Now when you go to the court you have added then all of these ad- 
ditional people who are going to know about what is happening and 


take e1 
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perhaps be confronted with what Senator Watkins referred to as a 
reception committee at the door. 

Mr. Cottrs. Pardon me, Congressman, you could have this, too, 
by vesting authority in the Attorney General. If you limit it solely 
to the Attorney General himself you have the practical problem 
that he may be out of Washington, out of his office, or not available 
for several days. 

Representative wa ating. There is always under general legisla- 
tion, if he is away, Acting Attorney General, and the Acting Attor- 
ney General woul fe empowered. 

Mr. Cotiixs. So you are vesting this in the office rather than in 
the man? 

Representative Krattne. Ti the office, that is correct. But as a 
practical matter there are only two people who would exercise that 
office or possible a third under most extraordinary situations. 

Mr. Cottrns. He or his deputy ? 

Representative Krarinc. He or his deputy, or if they were both 
away a designated person. That is covered in some general legis- 
lation which we enacted I think in the last session relating to the 
extent to which the Cabinet officer could delegate his duties, and I 
am told it would limit it very closely and in every case I am told the 
se ‘y General has himself personally in this administration and 

} previous administrations authorized the wiretap ping. 

me so far as I know, there has been no abuse in the office of the 
Attorney General. As the chairman knows, I happen to be chair- 
man of a committee which delved into the operations of the Attorney 
General’s Office as fully as we could in bygone days, and I will say 
to you that in all of the hundreds and thousands of complaints against 
the Office of the Attorney General which came to our attention I do 
not remember a single one which said there had been abuse of this 
particular action on the part of the Attorney General. 

I do not know of any Attorney Gener: il, past or present, who has 
abused the very delicate authori ity and the close sly guarded authority 
which he has under present law. 

Senator Wirey. Is there anyone here representing the Attorney 
General ! 

Mr. Cotiins. I called Mr. Rogers yesterday afternoon, Mr. Chair- 

ian, but enamine they do not have anyone here this morning. 

Senator Wier. I would like to have this matter submitted to 
the Attorney General. We have gotten into a sort of pocket here, 


— 


whether we are going to have some legislation or no legislation. It 
eems to me that there ought to be br: alns e} ough to get this thing 
so that at least we will have an improvement in the present situation 


whic hi is 1n my book very diabolical that this great Nation finds itself 
literally in a hole where it cannot look after its own welfare. 

There ought to be intelligence enough in the two Departments to 
get something out in a compromise form that will, as I say, sharpen 
or give us some instrument because at present we have none. I wish 
you would think this thing through. I am concerned, more con- 
cerned in the beginning than I am now on this question of competency. 

As I said a few minutes ago, I am satisfied that we can give the 
Attorney General the power. Now we say we give the Attorney 
General the power providing a Federal court authorizes it. What 
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is that power / Not substantive power, it simply gives him the right 
to use this evidence competently in court. It is based upon the con- 
dition that there is a court order. 

“Judge, we feel this situation is so and so, we would like to have 
your court order.” The court writes out an order. Whether that 
would affect the evidence, the validity of the evidence, competency 
of the evidence in a jurisdiction outside the jurisdiction of the judge 
is the only shadowy case. That is the only shadowy element that is 
left as I see it. I wish you would give this some thought because 
without that we will not get a bill. 

Representative KeatinG. I think that legislation is as much needed 
as any that we are considering in this Congress. I would be glad to 
have the views of the Attorney General on that subject, and would 
request that you also get them on this constitutional question of 
whether if you make this distinction between the past and present 
there is a serious constitutional question involved. 

I think that is something that we have to consider. 

Senator Witey. What provision of the Constitution ¢ 

Representative Kratinc. The equal protection clause is the argu- 
ment that is made at least on that point. 

Senator Wirtry. You have to put it this way, equal protection of 
evidence. 

Representative KratinG. It seriously disturbs some of the men in the 
Attorney General’s Office. I do not think the Attorney General him- 
self has taken a position, nor would want to take a position because 
if that was the type of legislation enacted he would not want to be 
confronted by some defense lawyer that “You, yourself, have taken 
that position.” 

Senator Wirry. In some States in this country there are some laws 
that obtain that do not obtain in other States in the Union. No one 
has raised the point that the guy in the one State is militated against 
because of the law in the other State. 

Representative Kratine. If he is charged with a Federal crime he 
is subject. 

Senator Wiitry. He is charged with a crime and then all at once he 
says, “The statute now says in relation to John Jones who committed 
the crime before the law was passed that in his case the evidence is 
admissible because the Attorney General says it is admissible and in 
the second case there had to be an order of a judge in my case.” 

It seems to me that the court would simply say, “Well, this is a 
matter for the legislative branch to say what evidence is competent.’ 

Representative Kratine. I am inclined to agree with your posi- 
tion, and I am inclined to feel that there is not a serious constitutional 
question here, but I know that it bothers some of the lawyers in the 
Department of Justice, and I think it is worthy of pursuing further 
as much as you can with the Attorney General and with your own 
legal staff. 

Senator Wiiry. If there is any doubt about that, you cannot take 
both horns of the dilemma, you either have to pass your bill or you 
have to pass the second bill and do away with all past offenses. 

Representative Kratrne. I think that is true. 

Senator Witry. Change the present bill so that the evidence is 
not applicable to past offenses, is that right? 

Representative Wiis. Yes. 
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Representative Kratrne. Well, I would hate to see that done. 

Senator Witey. Of course you would. Now we have not given these 
other distinguished gentlemen a few moments. I only w ish we had 
gotten you fellows here in the beginning. We have a discussion here 
that has gone down to the heart of this matter, and that to me has 
been valuable. 


STATEMENT OF HON. THOMAS J. DODD, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CONNECTICUT 


Representative Dopp. I do not want to take much of your time. 
You have heard many views, and many of which I have found myself 
in agreement with, particularly those of Senator McCarran. I would 
like to point out a couple of things that seem to be important. 

I think we are in this unfortunate position which Mr. Keating ap- 
parently acknowledges, that there is a great deal of confusion about 
this problem, and my view, what we did in the House, we just added 
another piece to a crazy legal quilt. I hope that your committee will 
come out with a definitive clarifying piece of legislation so that all 
hands can know what the situation is with respect to wiretapping by 
private individuals, by State authorities, and by Federal authorities. 

Your invitation to appear before this subcommittee and give testi- 
mony concerning the problem of wiretapping in the United States 
is one which I value highly and greatly appreciate. 

I think this is one of the most important matters to come before 
the Congress this year. You gentlemen have the opportunity—one 
which I am afraid we on the House side missed earlier this month— 
not only to provide the Attorney General with the additional power 
he claims he needs to protect our security, but to do it in a way which 
protects the Constitution and the Bill of Rights as well. And I would 
say both objectives are important. 

First of all, I am opposed to wiretapping. I think it is an abuse 
of our right to be let alone. 

And may I say at this point that I have very grave doubt about 
the constitutionality of wiretapping despite the decision in the Olm- 
stead case. And I hope and expect that this question will be presented 
again to the Supreme Court of the United States. For our purposes 
this morning, however, I think it better that I confine myself to other 
aspects of the problem. 

In view of your courtesy in inviting me to testify on this legislation, 
I will not presume upon your time by repeating and rehashing all of 
the arguments which I raised in the House debate in three separate 
speeches. For what assistance that material can be to you, I will 
submit it for the record at the conclusion of my testimony. 

You have the power to clear up through the instrument of this 
legislation an ever-widening never-never land of doubt, confusion and 
legality i in connection with the increas ing use of the telephone tap not 
only as a police weapon but even as a business activity and as a means 
of blackmail. 

According to the debate in the House on April 8, the State of New 
York last year had something like 58,000 wiretaps in operation under 
a State law which I am convinced is i!legal and in conflict with the 
Communications Act of 1934. 
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How many wiretaps are in operation in the United States at this 
very minute? For what sahipaits ¢ 

Are your tele phones being tapped? Do you know! Do you care? 

I think if we consider this matter on such a basis, at least for a 
start, we can put this very complex problem into some perspective and 
see what it is we are dealing with. The easy oversimplification that 
we are merely passing some legislation to improve our spy-catching 
techniques does not cover the problem at all. 

Let me say first, however, net while I do not believe the Attorney 
General needs the wiretapping authority he has demanded from the 
Congress in order to defend ihe internal security of the United States, 
I am willing to give him the benefit of the doubt if the wiretapping 
legislation we pass does certain things: 

1. If it establishes a truly clear-cut, straightforward, pinpointed 
line of demarcation between legal and illegal wiretapping. 

2. If it establishes a definite time limit on the authority for legal 
wiretapping, so that Congress can take a second look in a year or so. 

%. Tf it makes all private wiretapping illegal, and provides effective 
machinery for enforcement. 

1. If it prohibits the disclosure of any information obtained through 

private—illegal—wiretapping. 
5. If it should go so far as to legalize, under judicial supervision, 
State and local wiretapping and the disclosure of wiretap informa- 
tion in State courts, then this legislation should also set a time limit 
on the authority just as I have suggested be done in relation to the 
authority granted the Attorney Genera]. 

These, it seems to me, are ne safeguards as well as neces- 
sary reforms which should be written into any wiretap legislation 
if we are not to make the Congress vulnerable to the charge of slop py, 
hasty, h: = pales legislative bungling in a crucial field of American 
civil liberties and personal freedoms. 

The eisai sy General has said that he would See fer no legislation 
to the kind of legislation which has been passed | V the House. His 
objection, I take it, is to the provision written on the House floor 
requiring judicial supervision of the wiretap authority provided in 

he House bill. 

It is difficult for me to follow the Attorney General’s reasoning. I 
cannot believe that he lacks confidence in our Federal judges. It 
appears, howe ver, that he has two fears: 

First, he is afraid of “leaks” if judicial supervision is imposed. 
My experience with a large number of Federal judges does not war- 
rant thistyy ye of concern. 

Secondly, he fears burdensome delay if it is required that author- 
ity be obtained from Federal judges before wiretapping may be car- 
ried out. This appears to me to be a baseless argument, and I am 
confident that in this type of activity any Attorney General, through 
the development of proper procedures, can obtain expeditious han- 
dling of wiretapping applications from our Federal judges. 

Finally, it seems clear to me that no Attorney General should have 
the power to tap wires without some higher supervision over such 
power. 

The problem here, as I see it, is not merely to regularize a police 
technique long in force in the Department of Justice and in other 
investigative agencies, Federal, State and local, but to guarantee that 





ELE LE LT ee 





£ 
& 





WIRETAPPING FOR NATIONAL SECURITY 73 


this tremendous weapon for the invasion of privacy also be regulated 
and policed and enforced. 

Senator Witry. Supposing we took the House bill and added to 
that the provision that would outlaw the wiretapping by all those 
except authorized under Federal and State law. 

Representative Dopp. I think that is all right. I would like to 
observe that it is my view, and I have some company sharing in it, 
that the State statutes to which reference has been made are illegal 
and that there are violations of State statutes. I think it is bad for 
the country to have the States violating the Federal law and the 
national legislature not facing up to it and not doing something 
abou it. 

Senator Witry. Wait a minute, how do they violate the Federal 
law ? 

Representative Dopp. The Communications Act says it is forbid- 
den to intercept and divulge information obtained through a wire 
tap. When New York State, through its officials, intercepts and 
divulges it violates that Communications Act. 

Senator Wirry. That is communications within the State? 

Representative Dopp. Yes, and the Supreme Court has said in the 
Wise case that intrastate communications are subject to the Commu- 
nications Act. 

Senator Winry. I realize what the Supreme Court has said, but 
has the Court said that for a State to intercept intrastate communica- 
tions it is in violation of that Act? 

Representative Dopp. I do not think that narrow a question has 
been presented. 

Senator Witry. The commerce provision, and that has constantly 
been enlarged and enlarged, but they have not enlarged it that far as 
I understand. In other words, you do not agree with Senator McCar- 
ran when he says he wants States’ rights protected / 

Representative Dopp. I am not in disagreement with him, rather 
my point is let us do it right. Let us write a piece of legislation that 
says what Senator McCarran says, all wiretapping is illegal except 
Federal authorities and State authorities and set that up definitively. 
Say that anybody else that does it is in violation of the law and be 
punished. IT think that would be a wonderful thing for you to do. 

Senator Witry. Would you accept it over in the House? 

Representative Dopp. I am confident that we would, but I am only 
one, and I do not speak for anybody else. 

Another point I would like to mention is this. I offered an amend- 
ment on the floor of the House to limit this legislation. I asked that 
it be limited in this fashion, that at the expiration of 1 year, and I am 
not fussy about the time, whether it be 2 years, 3 years, you said 

I believe. In any event, let us put a time limitation on, and let us 
vowel that the Attorney General come before you and the members 
of the committee every year and tell you how many taps he has author- 
ized or had authorized by a Federal judge, how many cases such 
evidence was used in in the Federal courts. 

Why do I suggest that? I think everybody agrees we are entering 
on a new and delicate and dangerous field. This will give you some 
checkrein. You may find at the end of the year that it has not been 
useful and parenthetically let me say I do not think it will be useful 
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because I do not think there is a spy worth his salt that will use the 
tele phone. 

You may find there has been an abuse, and you may find a lot of 
things that you do not like, and who can be harmed by having the 
Attor ney General come in and give such a report? I think it would be 
salutary because if you do this and make it permanent it is a terrible 
task to take it back and for that reason I hope that your committee 
will consider that provision in the law. 

About speed with respect to the requirement that the Attorney 
General have to get permisison of Federal judges, I think maybe it is 
a good thing to slow these things down a little bit. Not to an extent 
that would damage us or unduly hinder or harm us, but I would not 
want to see, for example, these things done so easily that they get all 
out of hand and that can happen in an area like this. 

That reminds me, too, that when we talk about using any Federal 
judge I think we ought to think about the danger that law enforce- 
ment officers get in the habit of going to a favorite judge. Judges 
are not all alike, at least my experience has been that they differ one 
from another. An easy judge who is not too careful, he becomes the 
favorite wiretapping authority. 

I would be concerned about that. We might have the requirement 
that they use a number in each district, maybe something to think 
about in that respect. 

Mr. Corzins. What do you think about Congressman Keating’s 
possible objection that there might be some danger of unc onstitu- 
tionality ? 

Representative Dopp. Equal protection? I do not think much of 
it. That is just my view, and his is just as valid and more valid 
than mine. I am not concerned about that, I am more concerned 
about the constitutionality of wiretapping at all. Despite the Olm- 
stead case, if that case comes to the court again they may not say that 
it is not a violation of our rights, but I do not think we can do any- 
thing here. 

One of our newspaper friends suggested that I put the question: 
What are you going to do about international telephone lines con- 
trolled by treaty? That is something that we did not think of on 
the House side which we might think of here. It was suggested by 
a distinguished reporter on the Hartford Courant, Mr. Burns, who 
brought that to my attention. 

I do not want to take too much of your time, Senator. Iam grate- 
ful for the opportunity which you have given me. I want to 
say in closing that my attitude is that I do not like wiretapping, and 
I feel it is something that we have to be extremely careful about. 
If we have to do it at all I want it done under the greatest safeguards 
and on a limited proportions basis, both as to time and area. 

Representative Witu1s. I would like to address myself to the ques- 
tion of competence and constitutionality raised by Mr. Keating. I 
have no prepared statement or notes. For that purpose let us go 
back just a bit and see what the condition of the law is today. You 
have to start with the decision of the Supremen Court in the Olm- 
stead case which deals with the question of competency that you 
raised. 

In the Olmstead case in 1928 the Supreme Court of the United 
States, to be sure by divided vote of 5 to 4, answered that question 
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of competency. The Supreme Court in 1928 held that wiretap evi- 
dence was admissible and was competently admissible in evidence. 

Senator Witry. It was competent, but still like all evidence it is 
a question for the jury to evaluate ? 

Representative Writs. That is correct, under the guidance of the 
judge and soon. Then 6 years later came the act of C ongress when 
it enacted section 605 of the Federal Communications Act. I heard 
this morning expressions from everyone that under present law wire- 
tapping is lawful. I would prefer to say that wiretapping standing 
by itself has not been prohibited. 

Thus, section 605 bars two elements standing together, tapping and 
divulging. The Supreme Court, construing that act for the first 
time in 1937 in the Nardone decision held, within the plain wording 
of the statute, that communications that had been intercepted couk d 
not be divulged even in the courts. 

You have no decision of the Supreme Court holding that wire- 
tapping standing by itself is legal or illegal. At most you can say 
it has been assumed by the seve ral Attor neys General since that time 
that that was not barred, tapping. But you will search section 605 
in vain to find an affirmative statement saying that wiretapping 
standing by itself is lawful. That issue has been avoided. I am in- 
clined to agree, I go along with the majority view, and it seems to 
be everybody’s view today that wiretapping today is not barred. 

I would not go so far as to say Congress has made it valid aflirma- 
tively, and the only decision we have on the books is that the two 
elements standing together, wiretapping plus divulging, is barred. 

Senator Witey. Of course, I think you have to go back. 

Representative Wiiuis. You have to fall back then on the decision 
of the Supreme Court in 1928, the Olmstead case. Now that decision 
has never been critically reevaluated by the Supreme Court. Why ? 
Because it has been made unnecessary. Defendants in these cases have 
not had to fall back on the constitutional provision with respect to un- 
reasonable searches and seizures, and incriminating evidence against 
themselves under the fifth amendment. 

They were afforded that shelter by the act of Congress itself. Now, 
however, Congress for the first time since 1934 is making admissible 
and thus modifying section 605 and therefore I think we should be 
careful in making that evidence admissible in following the guide- 
posts of our Constitution with respect to searches and seizures. 

Senator, I studied that a little bit, and I think the history of that 
search and seizures provision is this: The Founding Fathers were 
struggling with two propositions, one, they were familiar with the 
common-law rule that a man’s home is his eastle. On the other hand, 
they could not tolerate the idea of making that castle or that home a 
sanctuary for law violators or for evidence needed to convict people of 
crimes against society. Hence in drafting the fourth amendment they 
did not bar search and seizure, they barred unreasonable searches and 
seizures, and they formulated the device of the search warrant which 
calls for the interposition of the prosecutor and the court. 

Since now we are going forward affirmatively in making that evi- 
dence admissible I think we should take precautions to see to it that 
the norms of our Constitution with respect to searches and seizures 
are followed as much as possible. 
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Now Ol the question of the constiti tional question osed by Mr. 
i 1 ° 


Keat hg from New Y« rk with respect Lo the equal protection-of-the- 
law clause of our Constitution I would say that the substitute which 
Was ea | by the House offered by myself provides that as to evi- 
dence in hand 11 or to the effective date of the act, that evidence, if not 
otherwise Ina Im ssible, can be admitted. 

Then using again the cutofl date that as to evidence of sabotage, 
treason, and so on after the ef] ctive date of the act, we shall follow 
the court order approach. Mr. Keating raises a question as to whether 
we are ahaa a double standard which would offend the equal-protee 
tion clause. I do not think so for a number of reasons. 

In the first place, that evidence is there, we are told upon the basis 
of that ev dence some people who have offended against our country 
ean be brought to book. Now we in so doing are not acting capri- 


ciously or arbitrarily as against two classes of persons, we are acting 
under the circumstances facing us. 

If Congress could not reach the past and use that evidence, then we 
would be in a situation where our hands are tied if we cannot pass a 
law on that subject. 

We would only violate the equal-protection-of-the-law clause in a 
case of this sort when Congress deliberately and capriciously made 
different rules applicable. We are not doing that here. People simi- 
larly situated are equally treated. Those who have offended and all 
of those who have offended in the past are equally treated and as to 
those in the future, they are equally treated, so I do not think that 
there is any constitutional question here under the equal-protection- 
of-the-law clause. 

Mr. Cortrns. And you are dealing solely with a matter of evidence. 

Repre sentative Wiiuis. And we are dealing solely with a matter of 
evidence, of course. 

Mr. Couuins. Not substantive law. 

Representative Writs. Not substantive law. The situation we are 
confronted here with we meet every day. Any time you pass a new 
law you are separating in effect persons in the past and persons in the 
future in respect to rules of evidence, so I do not think that there is 
an _ protection-of-the-law problem presented here. 

There is one point, Senator, that I suggest to you on the use in 
any fi saben of evidence obtained in the past, and, like Mr. Keating, 
I do not want to offer any comfort to those who might be prosecuted, 
but I think this should be called to your attention, and we considered 
it as we went along with the drafting of these bills. We probably 
reworded that bill 10 or more times. 

The problem is this: We are familiar with the ex post facto pro- 
vision which of course deals with substantive law and with crimes. 
How far really, if at all, is that clause offended in matters having to 
do with evidence? The problem is not as light as we sometimes 
treat it. 

I will give to your staff a decision by Justice Harlan Stone on that 
very question, a leading case on that question. He said that the ques- 
tion of ex post facto legislation in the field of rules of evidence cannot 
be stated generally and categorically. He said it is a matter of de- 
gree and that it might offend the Constitution if the rule of evidence 
is changed in such a way as to strike at substance. Thus, the courts 
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have held that to change the quantitative rule of evidence would 
definitely violate the ex post facto prov ision. 

For instance, right now the Constitution provides in the case of 
treason, I think, that you must have two witnesses. Treason could 
be left at such. The crime would be punishable just as in the past, 
but could you amend the Constitution by saying that for the past 
and in the past cases on the books one witness shall be sufficient ¢ 

That has been barred under decisions of the courts, so you have 
that problem any time you reach out. It is a question of: Are we 
striking at substance even in the field of the rule of evidence here ? 

Senator Wiiry. I do not think that is quite pertinent. It is not 
quite an analogy because you are talking there about the bedrock of 
this country, the Constitution. What is your instance of qualitative 
or quantitative evidence in law? What would be your illustration 
there ? 

Representative Wituts. I do not know. I took a case that I knew 
would strike a responsive chord, you would agree with me on, trying 
to illustrate the trend of the decisions. 

Senator Witey. Certainly. 

Representative Wits. Let me pose this, and I do not know what 
would be held. You spoke a while ago of the rule in the States with 
respect to the husband and wife testifying against each other. Let us 
take this case and follow it through: 

Suppose a married woman commits a crime. The only witness is 
the husband. Then the husband and the wife separate. Then a dis- 
trict judge is sold on the idea that, well, they separated. He will 
admit the evidence, and suppose it goes on appeal, as did a certain 
case that you probably have in mind, and on appeal the appell: te 
court says, “No, though separated they are still husband and wife.” 

They remand the case. Then the legislature reaches for the past 
and says, “Even in past offenses a husband may testify against his 
wife.” 

There you would be making admissible in evidence the one bit of 
evidence that makes the difference between guilt and innocence. What 
would the court hold in that case? I donot know. 

However, I do not want to stress that point. I am agreeing with 
Mr. Keating that any time we go for the past we are bound to have 
certain legal problems. I do not think they should stand in the way, 
and for that reason in my substitute I made the date of enactment 
of the law the cutoff date, and then I attached a separability clause. 
What is wrong with that? I think it will hold water. I think of 
course arguments can be made on the question of reaching for the 
past in any way you want. No matter what bill we pass these offenders 
are going to urge those arguments, but I do not think they are so 
serious that we must not proceed with a law to have them brought to 
trial and be responsible to society. 

Senator Witry. Under the law now the Attorney General can go 
ahead and have investigations made by wiretapping and he does. This 
question comes to my mind because T wanted your fine mind put to 
work on it. We are talking now about a provision to outlaw wiretap- 
ping except that which is ordered by the courts, State and Federal. 
That of itself, especially if you had the criminal feature in, would 
make wiretapping by the Attorney General unless he received a court 
order, illegal, would it not? 
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Representative Wriuis. You might have the same problem. 

Senator Witey. That is what I mean, because a lot of this wire- 
tapping is necessary in the interest of public safety, and while the 
evidence is incompetent for the time being we have to think in terms 
as we try to make a composite law that we do not restrict the power 
that still exists, so if you fellows over there have any more ideas, and 
I must say you are fertile minded and you have added a lot to this 
record that will give us pause, do not hesitate to suggest the legal 
authorities for them. Send them over here for the secretary of this 
subcommittee so that we can get out the record and get to work on it. 

Mr. Cotiins. Congressman, what about this? The bill as it passed 
the House and is before us—I mean your substitute—what is the 
effect or what is your view as to the power of the Attorney General 
and the FBI making wire-taps now? There is a question there as to 
whether this will stop all of them. 

Representative Wiis. I am delighted to give you my views and 
what I had in mind, 

Senator Witry. That is the point I raised now. 

Representative Wiiuis. We do not want, and it was not my inten- 
tion, to bar what has been going on, for a number of reasons: One, 
we held no hearings on the question of the broad approach of legal- 
izing or barring evidence across the board because we might have 
stepped on the toes of another committee, so the bill, the substitute 
and Mr. Keating’s original bill, all versions on our side, do not in 
terms say that the practice, whatever it is, going on in the past shall be 
approved, disapproved, or barred. 

Let that evil of that day stand by itself for future treatment. 
Whatever practice has been going on is not barred under this bill, 
but in this limited area to make the evidence competent—and that 
is all we are talking about, a rule of evidence and competency of 
evidence—let them go on so far as I am concerned and do what they 
have been doing in the past, whatever it is, but if they want to open 
the doors of the court and make evidence admissible in the limited 
area of treason and our national security, then we are setting the 
guideposts and we are making the rules, so my answer to that is that 
the substitute bill would not bar in any way the activities of wire- 
tapping, if any, and to whatever extent it is going on. 

Senator Witry. By the Attorney General and the FBI. 

Representative Wiiuis. By the Attorney General and the FBI, and 
I would say further that we were rather deliberate about that point. 

Senator Wier. I think it is good to have that on the record. I 
see it is past 1 o’clock. We want to thank you gentlemen from the 
House for coming over here. We have a meeting tomorrow, do we 
not ? 

Mr. Cottrns. Tomorrow at 10 a.m. 

Senator Witry. The meeting stands adjourned until tomorrow at 
10 a.m. 

(Whereupon, at 1:05 p.m., the hearing was recessed to reconvene 
at 10a.m., Thursday, April 29, 1954). 

(The following statement was subsequently submitted :) 


STATEMENT BY SENATOR CHARLES E. POTTER OF MICHIGAN 


Mr. Chairman: I am pleased to submit this statement in support of Senate 
bill 2753, the object of which is to permit the use of evidence obtained by wiretap 
in the prosecution of cases in the Federal courts involving crimes against the 
national security, treason, espionage, etc. 
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Mr. Chairman, I am surprised and disturbed that many appear to feel there 
is no need for this type of legislation. I wonder how much warning we need 
that our way of life is threatened by a ruthless, unprincipled, and determined 
organization operating within our borders before we are sufficiently moved to 
act effectively to tighten up our defenses. 

Today, Mr. Chairman, we face the spectacle of a nationwide Communist organi- 
zation with a membership estimated by the FBI at 25,000 which utilizes the most 
lawless methods, including murder, to carry out its ends. Almost equally as 
much harm is done to our security and respect for our laws by the dupes who 
front for Communist causes and whose number is estimated at many times the 
actual party membership. 

How can we possibly justify a refusal to use the most diligent and effective 
methods that are available, to facilitate the constant surveillance and relentless 
detection of all the activities of this nefarious movement, whose avowed purpose 
is to destroy all that we hold dear and whose admitted methods include the taking 
of human lives where that would contribute to the success of their program? 
This group within our borders, with its own form of organization, its own laws, 
its own police, and judicial structure (if it is not a travesty to use the word 
justice in this connection) must be brought within control if we value our 
national security, our freedoms, yes—our very lives. Why should we hesitate 
to grant the power sought by our protective agencies to ease their task of detec- 
tion and prosecution? 

It is particularly necessary that legislation of this type be adopted now that, 
according to reliable reports, Communist Party activities and is adherents have 
adopted methods of greater concealment than ever before. No longer are there 
group meetings of members in one central place. The current practice is to allow 
no more than a handful to get together at once, and at places remote and well 
concealed, in the effort to defy detection. Individual members, it is said. fre- 
quently change their identities. Naturally, successful detection is made the more 
difficult by various devices. Why can we not restore the balance, place in the 
hands of our defenders a weapon that will enable them to utilize, for purposes 
of court prosecution, evidence that they are able to obtain, by the use of wiretap, 
remembering that employment of this device is itself entirely legal? 

gut, Mr. Chairman, in doing this, let us be sure that we act in an effective 
and consistent manner. It seems to me that my bill, S. 2753, more nearly ap- 
proaches this description than the measure passed by the House, H. R. 8649. 
Under the House bill, there is a requirement that, for the future, where evidence 
is obtained by wiretap and its use in court is desired, there must be a showing 
that—prior to its acquisition—nermission to use wiretap in obtaining it was se- 
cured in the form of an ec parte order issued by a judge of a Federal Court of 
Appeals or District Cour: However, in connection with evidence obtained in 
this manner in the past, ..nd now on hand. such material may be used in cases 
involving crimes affecting the national security such as treason. espionage. sedi- 
tion, etc. 

Now, Mr. Chairman, I fail to see why what was right to do yesterday can he- 
come wrong to do tomorrow. If there are suspected criminals now running 
around loose against whom we cannot presently proceed in court because of the 
restrictions now in effect on the use of wiretap evidence, and whom we should 
go ahead and prosecute, as of course we should, what about those who mav en- 
gage in this same type of criminal activity directed against our national security 
tomorrow? Are their possible or probable activities to be regarded as of so much 
less importance, from the standpoint of bringing them before a court of justice. 
than the doings of those who have already apparently completed criminal acts 
and whom we could now bring to book under this bill? What possible assurance 
can we have that crimes against the national security yet to be committed may 
not be even more reprehensible, embodying even more peril to our safety and 
well-being than previous actions? 

And, Mr. Chairman, when we analyze the probable bearing of this requirement 
calling for issue of court order before proceeding to use wiretap in a specific op- 
eration gathering evidence for prosecution for this type of crime, it seems to me 
that a complete lack of realism can be demonstrated. Conspiratorial or individ- 
ual acts of this type are not planned or executed in the open, in the presence of 
witnesses, with written records or documents vrepared to describe the activity 
or plan. ; 

They take place behind closed doors or in obscure, out-of-the-way places, with 
communication by word-of-mouth, utilizing utmost secrecy, with, it is probable, 
only two or three persons participating. The criminal act, moreover, may be exe- 
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cuted very soon, or immediately, after the plan is made. To require that a Fed 
eral court order be obtained before setting up the wiretap to secure evidence 
would almost certainly hazard the entire undertaking. The time element alone 
could make it impossible to carry out 

FBI agents must also operate in secrecy. Finally, what sort of evidence would 
have to be shown in order to justify a Federal judge in acting? The intelligence 
agents would not know that a certain type of act was going to be planned or exe- 
cuted, They have to act on suspicions, hunches, scraps of information, that may 
lead to something important or to a dead end. In applying for a court order it 
could rarely if ever be proven that its issuance would be certainly followed by 


the receipt of evidence that would lead to court conviction, even assuming that 
the order could be obtained in time and without prior knowledge of the person 
or persons believed about to perpetrate the crime. It is quite conceivable that a 
Federal judge might refuse to issue an order applied for on a speculative 


chance that it might be valuable 

Mr. Chairman, if we are going to have legislation let it be consistent, work- 
able, and effective. H. R. 8649 at best is weak and inconsistent and, at worst, 
can be completely self-defeating. On the contrary, S 


2753 is consistent in allow- 
ing the court use both of past and future evidence obtained by wiretap in cases 
involving crimes against the national security. As there is no requirement for 
prior court order, it would not hazard or impede expeditious action by an intelli 
gence agency where there is prospect of obtaining valuable or incriminating evi- 
dence, nor would it risk breaking the cloak of secrecy which is so essential in this 
vital work I hope 8. 2753, or some measure involving its provisions, may find 
favor and be reported by this committee. I appreciate this opportunity to submit 
my views on this subject of such grave concern to the security and integrity of 
our people, our Government, and our way of life. 
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THURSDAY, APRIL 29, 1954 


Untrep Srates SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, at 10 a. m., pursuant to recess, in room 424, 
Senate Office Building, Honorable Alexander Wiley (chairman of 
the subcommittee) presiding. 

Present : Senators Wiley and Welker. 

Also present: Thomas B. Collins, subcommittee counsel. 

Senator Witry. The subcommittee will come to order. 

We are very happy to have you, Commissioner Hyde, with us this 
morning. You have a statement, I presume. 


STATEMENT OF ROSEL H. HYDE, CHAIRMAN, FEDERAL COMMUNI- 
CATIONS COMMISSION, ACCOMPANIED BY WARREN E. BAKER, 
GENERAL COUNSEL, FEDERAL COMMUNICATIONS COMMISSION 


Mr. Hype. Yes. 

Senator Witey. If you will make your statement, we will have a 
few questions to ask you afterwards and then we will let you go in 
peace, I trust. 

Mr. Hype. Chairman Wiley, my name is Rosel H. Hyde. I am the 
Chairman of the Federal Communications Commission. I am ap- 
pearing here this morning at the request of youn chairman to pre- 
sent the views of the Commission on four bills dealing with the 
important question of the interception of communications in cases 
involving the investigation of certain Federal crimes, and the degree 
to which information obtained may be introduced in evidence in 
the course of criminal or civil proceedings to which the United States 
isa party. 

All of these bills have as one of their objectives the modification 
of the existing provisions of section 605 of the Communications Act 
of 1934, as amended, which, as you are aware, has been pbaepeeien 
by the Supreme Court of the United States to preclude the Govern- 
ment from introducing in evidence in any criminal or civil action, 
information concerning any crime which has been secured through 
wiretapping or other interception techniques. 

I should like to point out that although section 605 has been physi- 
cally incorporated into the Communications Act because of its general 
relation to communication activities, it is primarily a criminal stat- 
ute of the type normally found in title 18 of the United States Code. 
This fact has been recognized by both the Federal Communications 
Commission and the Department of Justice, and the Department of 
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Justice exercises responsibility for investigating and prosecuting 
possible violations of section 605. 

The Commission, of course, furnishes the Department of Justice 
technical assistance where it can do so and when such assistance is 
requested by the Department. 

I believe it important to make clear at the outset of my remarks the 
true nature of section 605 of the Communications Act and the Com- 
mission’s responsibility and role in relation thereto, because of the 
fact that, in our opinion, most of the controversial questions with 
Which your committee is faced in the consideration of these bills are 
matters relating to the security of this nation and to the proper 
administration of justice, rather than questions directly related to 
communications problems as such. 

Thus, such questions as whether it is necessary or advisable to re- 
quire a court order before permitting the interception of any com- 
munication to be subsequently introduced in evidence, or whether the 
provisions of these bills should be made retroactively applicable to 
material which may have been heretofore intercepted, are matters 
about which we are not fully informed, and on which we are not in 
a position to make any recommendations. We feel that it would be 
inappropriate for use to express any conclusions as to whether the 
authority granted to law enforcement officials in these bills is or is 
not necessary for the proper administration of criminal justice or 
for the protection of the security of the United States. 

During recent years various bills have been introduced in Congress 
which would have permitted wiretapping and the interception of 
radio communications by law enforcement officers under certain speci- 
field cireumstances. The Commission’s position with respect to these 
legislative proposals has always been that the basic policy determi- 
nation as to whether the provisions of section 605 should ‘be relaxed 
in order to permit limited wiretapping is one that must be made by 
the Congress. The Commission has consistently expressed the view 
that if such limited wiretapping is to be permitted, adequate pro- 
cedural safeguards should be instituted in order to avoid any possi- 
bility of abuse. Here again, it is appropriate that the Congress 
determine what is included in “adequate safeguards.” 

We also believe that it is essential that any legislation adopted spell 
out clearly the circumstances and proc edures under which intercep- 
tion may be permitted so that both the users of communications facili- 
ties and the carriers performing this invaluable service will know 
in advance their rights and responsibilities. 

In recognition of the fact that the proposals with respect to wire- 
tapping are by nature closely related_to criminal law enforcement, 
it is our opinion that any law enacted should be included as a part 
of title 18 of the United States Code, rather than as an amendment to 
the Communications Act. 

This would be in keeping with the fact that the Department of 
Justice has the responsibility for the enforcement of section 605, 
and with the fact that it is primarily the Department of Justice which 
will make use of the authority conferred by such legislation. The 
enactment of the proposed legislation now before this committee, and 
its incorporation into title 18 of the United States Code, would 
create no new problems for the Federal Communications Commission. 
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In conclusion, may I state that I sincerely apprec iate the oppor- 
tunity to testify before your committee concerning these important 
bills dealing with the interception of communications. The Com- 
mission and its staff are ready to afford your committee whatever 
assistance you may desire. 

Senator Wirry. Mr. Chairman, I have very few questions after 
listening to that statment. It has been reported that such private 
wiretapping is growing in leaps and bounds and that private detec- 
tive agencies are being hired by all sorts of individuals and groups 
in order to intercept purely private communications. To what extent 
is the FCC aware of this practice ? 

Mr. Hyper. Senator Wiley, there are not very many complaints 
coming to use. There are a few. Our practice is to refer wack com- 
plaints to the Department of Justice. The number is small and that 
may surprise you in the light of the comment you have just made. 

Senator Witry. As far as you know personally then, you are not 
in a position to comment with any degree of certainty upon the size 
or the abuse that is made in this direction ? 

Mr. Hype. No; I could not give you accurate information on that. 
The fact that we get but a limited number of complaints does not 
mean that there would not be a larger amount of wiretapping than 
the number of complaints indicated. 

Senator Wiiey. Outside of the complaints have you heard the 
matter discussed quite generally that there is a great deal of abuse? 

Mr. Hyper. I have seen some press comment about it. I have seen 
some public discussion of the matter. 

Senator Wiiry. What I am getting at is, Senator McCarran sug- 
gested that all private wiretapping be made ‘Nepal. Have you any 
ideas on that ? 

Mr. Hypr. My personal view is that interception of private com- 
munication is very repugnant to me. It is an invasion of what you 
would like to think of as your personal privacy, and one naturally 
resents having unauthorized persons listening to his private conver- 
sations. I must add, though, that personal rights and personal con- 
veniences have to yield when matters of national defense are 
concerned. 

Senator Winey. Yes, but that was not my question. My question 
was whether or not you would prohibit all private wiretapping and 
make it a criminal offense ¢ 

Mr. Hyper. I am not in a position to give a Commission statement 
on that, but my personal inclination would be to prohibit it. I would 
not want the prohibition to be so tight as to prevent actions necessary 
to protect the national defense. 

Senator Wiiry. You would not, I presume, either, attempt to pro- 
hibit the utilization of this method by authorized State agencies, 
would you? 

Mr. Hyper. I would not be opposed to it, assuming of course that 
proper safeguards would be provided to prevent abuses. 

Senator Witry. Do you have some national security unit which 
concerns itself with this problem ¢ 

Mr. Hype. The only unit of our organization which I think would 
be concerned there is our monitoring service which is primarily 
designed to prevent unauthorized use of radio, illegal operation of 
stations, in general to enforce the licensing requirements of the Com- 
munications Act. We at times are asked to do certain monitor ing for 
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defense purposes, and as a matter of fact, we have a request before 
Congress now for an appropriation to enlarge upon our monitoring 
service in order to do a more effective job of frequency usage of 
monitoring. 

Senator Wirey. I think that is something we have not developed 
yet in your particular agency. You are utilizing a monitoring serv- 
ice and that really means intercepting communications over the 
wires, does 1t not ¢ 

Mr. Hyper. Senator Wiley, nay I explain that while monitoring 
does suggest monitoring of message content, our primary interest 
lly is to detect operation on a channel and to detect operation in 
a manner not consistent with license requirements. We do not moni- 
tor message content in our regular course of work. 

Senator Witey. Can you illustrate that by some specific instance? 

Mr. Hype. Yes. We have a system of monitoring stations with 
directional equipment and if anyone of them detect a signal suspected 

s being that of an unauthorized operation, other stations in the net- 
work are alerted to take bearing and by methods and techniques which 
are known to radio people and which have been perfected in our 
organization the location of that operation can be ascertained with a 
high degree of accurac ry and the operator located in the ille oral oper a- 
tion handled, as it should be, under laws which prohibit operation of 
stations without licenses. 

Senator Winey. Illustrate it. Give mean instance. For instance, 
station X. What is it doing? How is it doing it? What instru- 
ment lity does it use? 

Mr.Ilype. The station may be detected reporting race track results 
at some authorized racetrack, but the results being communicated to 
people outside interested in off-the-track gambling which is usually 


acta 


illegal. When we get a report of any such operation we notify our 
monitoring stations and they with cars equipped for monitoring pur- 
poses will maintain a watch on the frequency and the minute the 
operation is detected the ‘y undertake to locate it with precision and 
appropriate law enforcement officers, move in. 

Senator Witry. You are talking about radio now. 

Mr. Hyper. Yes. 

Senator Wirey. What about television? Do you monitor any tele- 
vision or telephone con munications ? 

Iiypr. We do not monitor any telephone conversations. We 
do not monitor television for the } purpose of observing program con- 
tent. We do monitor television operation on occasion for purposes 
of ascertaining whether or not the operation is in accordance with 
signal specifications and Commission standards. Those standards are 
of course designed to prevent interference and provide appropriate 
efficiency of operation to give good service. 

Senator Wirry. If, as has been su Lee ested in the McCarran bill, 
we would prohibit wiretapping, would that prohibition if it were 
applicable only to private wiretapping have any application or restric- 
tion on your agency ? 

Mr. Hyper. In my judgment it would not. 

Senator Wiiry. Would there be any need for language in any bill 
that might come from this conimittee to protect the right of your 
agency to monitor radio? 
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Mr. Hype. Senator, it would depend of course on the exact lan- 
guage of the bill. It could if care were not taken in the drafting inter- 
fere with some of our functions, but I do not think it need interfere 
and I am satisfied that it could be handled in such a way as to not 
interfere with our operation. 

Senator Wirry. You say that it could. Of course, heretofore we 
have discussed the matter of wiretapping and not being an expert in 
radio, I wondered when you tap with your instruments the radio 
whether there is any connection with wire or wiretapping as we 
speak of it ordinarily? 

Mr. Hype. If the statute talked only in terms of radio it would not, 
it seems to me, affect wiretapping. On the other hand, if the langu: ize 
dealt only with wiretapping it would not affect radio circuits. I guess 
that is an obvious observation. 

Senator Winey. Is it not true that these people who are sending 
out this illegal information use both agencies? 

They use the radio and wire both? 

Mr. Hyper. I should think, Senator Wiley, that your legislation 
would necessarily have to take into consideration communications by 
either method. Otherwise. it would not be « ‘complete. I would suggest 
that it should deal with interception of messages whether transmitted 
by W ire or radio. 

Senator Witry. Senator Welker. 

Senator Werxer. Mr. Chairman, in your discussion with the dis- 
tinguished chairman of this committee you spoke of monitoring. I 
assume that one of the major portions of your monitoring has to do 
with, is commonly known as jamming of stations, some stations that 
might want to interfere with the signal of another? 

Mr. Hyper. That is correct. 

Senator Werker. Could you tell me briefly the policy or the reaso1 
for the adopt ion of section 605 ? 

Mr. Hyper. Will you excuse me just a minute? 

Senator WeiKker. Certainly. 

Mr. HiypDr. I believe that the legislation must have b en shuorwestt d by 
he Olmstead case, Olmstead v. United States (277 U.S. 438), which 
was decided only a few years before the Communications Act of 1934 
was enacted. As I reeall in that case, the Supreme Court in a 5-to 
decision gave the opinion that wiretapping was not a violation of con- 
ee rights 

nator Weiker. Of course, by virtue of Executive order wiretay 
ping itself is not illegal, but by v irtue of section 605 of the Communic : 
tions Act it is inadmissible in a court of law. That Olmstead case of 
course was probably the first case. That was decided in the State of 
Washington, as I recall, in the year 1928. 

To make this as brief as possible, Mr. Chairman, I think the distin- 
cvuished Chairman of this committee and all of us do not believe in the 
invasion of the rieht of privacy. Based upon your experience can you 
see any realistic difference between the tapping of a wire for the pur- 
pose of catching a saboteur, or espionage agent, or kidnaper—I think 
all of us are limiting this to those vicious crimes that might well de- 
stroy our Government and the heinous crime of kidnaping—and that 
= an officer who might bore a hole through that door and listen to you 

- listen to any private conversation in your home that you might 
utter? 
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Mr. Hyper. It seems to me that there is a tremendous distinction be- 
tween those two situations. 

Senator WELKER. You say there is a tremendous difference ? 

Mr. Hype. I think so. 

Senator Weiker. How? 

Mr. Hyper. Interception for the purpose of protecting the national 
defense and for the purpose of dealing with conspiracy to overthrow 
this form of government relates to a matter of such paramount impor 5 
tance that you could sacrifice some personal privacy, it seems to me, 
under appropriate regulations, but opening the way for law enforce- 
ment generally to listen in on private conversations looking to see if 
perhaps there is a crime being planned or committed without the pro- 
tection against search and seizure that you usually associate with law 
enforcement would be very disturbing to me. 

Senator Werker. I appreciate those remarks. I think the Chair- 
man of the committee brought out fully yesterday, but I wanted to 
ret it in the record. 

Now, the policy. You hear people who abhor the respective bills 
that have been submitted to the Chairman of this committee say that 
it violates a fundamental policy of the invasion of the right of privacy. 
You, Mr. Chairman, are aware of the fact that some 32 States author- 
ize Wiretapping as legal evidence in their own jurisdiction. Do you 
not think it is a little rare, a little absurd, when a sovereign State of 
this Nation—and most of us believe in State rights—permits law- 
enforcement officers to tap a wire and use it as evidence that we are 
weakening our law enforcement in the Federal Government when we 
preclude our wiretapping? 

Mr. Hype. I am inclined to agree with you, Senator. I must state 
in this connection that in the statement I offered for the Commission 
I expressed the view that we are not experts in law enforcement nor 
in defense matters and are therefore are not offering any recommenda- 
tion on that subject, but answering your question as an individual here 
I think that you have pointed out an inconsistency that deserves some 
attention. 

Senator Werxer. As a basic policy there is very little, if any, 
difference between recording a telephone conversation illegally or 
monitoring one and that of wiretapping, is there ? 

Mr. Hype. It isthe same thing it seems to me. 

Senator Weiker. The policy is about the same. 

Mr. Hype. I would say so. 

Senator Wetxer. There is one question I am sure the Chairman, 
my distinguished colleague, and I want to have some information on 
and perhaps you can give it tous. There has been testimony given 
before this committee that a law-enforcement agency using a wire- 
tapping device could distort, could cut out, and could make false the 
tap as recorded. Do you, Mr. Chairman of the Communications 
Commission, have any facts that you could tell the committee on 
that? 

Mr. Hyper. Senator, I believe that anyone who has used a wire 
recorder or a tape recorder, a device which can be had from almost 
any radio store, knows that some very unusual reproductions, some 
very unusual rearrangements of spoken words, can be set up as if it 
were in fact an original recording. 
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Senator Wetxer. That would be malfeasance on the part of the 
part of the officer. 

Mr. Hype. It certainly would. 

Senator Werxer. That would be no different than if we had a two- 
bit detective out in the other room with a hole bored through the 
wall and who wanted to distort the conversation of the distinguished 
Chairman, the distinguished Chairman from Wisconsin, and the 
Senator from Idaho. He could slant and say about anything he 
wanted to say if he were of that type. 

Mr. Hype. That is just the same, as he can misstate what he has 
heard if he chooses to misrepresent matters that have come under 
his observation. 

Senator WeLker. I take it we agree then in our fundamental jury y 
system wherein the defendant has the right to go into cross-examina- 
tion fully. The defendant then, after hearing this false testimony, 
goes on and testifies. I think we are in agreement that with the 
American system of jurisprudence and the right of trial by jury the 
jury then can weigh that. It goes to the weight of the testimony 
and not to the credibility. 

Mr. Hyper. Yes; it is just the same as the oral statement of the 
person who presumed to repeat what he has heard. 

Senator WeLker. Certainly. 

Mr. Hype. The accuracy of his statement is then subject to the 
test of cross-examination and the judgment of the jury as to how he 
stands cross-examination. 

Senator Werker. Not only that keyhole peeper and the man who 
bores the hole, but the officer who desires to be not fair with the 
defendant, who repeats an oral conversation, an admission against 
interest, could about slant it in any way he wanted should he desire. 

Mr. Hype. I think there is no way to avoid the possibility that a 
witness may not be truthful. The only safeguards, I believe, are 
cross-examination and other sources of information. 

Senator Wizey. Will you let me ask a question right there? 

Senator Wenker. Yes. 

Senator Wirey. It is a matter that is now being raised in other 
committees. Senator Welker has brought out very well with you, 
sir, that if it is a question of a man’s intent to slant so-and-so, of 
course that goes to a man’s honesty, or incapability, or his memory, 
and so forth. 

Mr. Hype. We call it credibility, do we not ? 

Senator Wirey. Yes. If a person, assuming an honest person, is 
taking notes as that woman is taking hers over there or as this man 
is te aking his on this stenograph machine, or if he monitors it with 
one of these recording machines, by and large he has an aid to his 
memory, has he not, and if he is not dishonest it makes it more cer- 
tain that his testimony will state the exact truth? I want to know 
your answer to that one. 

Mr. Hyper. My answer is that just like notes may be used to refresh 
your memory, a still more complete record of events would also assist. 
T mention that in this field I am talking about matters which are not 
the particular forte of the Communications Commission. I do not 
presume to be an expert in this field, but I recognize that a recorded 
message would serve the purpose of refreshing one’s memory and 
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help him to restate something more accurately than he could state it 
without the aid of such assistance. 

Senator Witey. You have answered my question very well. Thank 
you. 

Senator Weriker. One more question, Mr. Chairman. Since the 
distinguished Chairman of the Communications Commission is a res- 
ident of my State and since he has been an old and dear friend of 
mine, | think he knows something of my background in law, which 
has been some 26 years, starting as a prosecutor and then ending as 
a defense attorney in some, at least I thought, quite difficult cases. 
I believe you realize that most any defense attorney does not want 
to open the gate wherein his client might be convicted. and based 
upon the fact that I know that you know of the number of defense 
cases, you realize that as of this moment I firmly believe in the adop- 
tion of sound wiretap legislation for the preservation of our country. 

Mr. Hyper. I would place a lot of importance on Senator Welker’s 
views about this subject because of his background in the field of 
law, his experience as defense counsel, and his recognition of the 
rights of a defendant as well as the rights of the public when the 
public welfare is involved. I think you would be in a position to give 
a very valuable opinion on this matter. 

Senator Werxer. I appreciate that. Thank you. That is all I 
have. 

Senator Witry. I think that last statement of yours is particu- 
larly important. I think that with the Senator’s hackeround he can 
see through the myth of human frailty and recognize the signifi- 
cance of this propos sed legislation in the interest of the gener: al wel 
fare, to protect the general welfare, and I presume that we always 
have to think in terms of the right of the indivi lual under the con 
stitutional form of government, having in mind particularly the Bill 

Rights and our own development in relation to the right of the 
individnal to grow and so forth, but into this picture has come some 
thing different in the last few vears 

There has come this matter of penetration which is almost a fanati 
cal religion whereby they take the souls of men and women and make 
t] em agents to destroy th e Gove rnment of the United States, if you 
pl ase. 

These individuals many times are fringe lunatics or fringe intel- 
lectual lunatics and they are ready to go to all extremes. That heing 
so we have to recognize that it is the ep oe of government to have 
methods and mechanisms to protect the rights of the citizen and the 
machinery of government. That is why I think that a man like Sena- 
tor Welker with his background as prosecuting attorney and attor- 
nev for the defense recognizes not only that the rights of the indi- 
vidual have to be protected but the overall rights of the community 
have to be protected. 

Counsel, have vou any questions ? 

Mr. Cotrrs. Yes, sir. Mr. Chairman. 

Chairman Hyde, following up a point raised by Senator Welker, 
it is true that where vou have an interception of a communication and 
make a recording which can then be altered. ITs that correct ? 

Mr. Hype. Any message could be altered, ves. 
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Senator Wirey. Whether it is written down in shorthand, or 
whether by a stenograph machine, or whether it is just heard verbally. 

Mr. Hype. Yes. 

Mr. Cotuins. Would you have any information or would you know 

hether such alterations can be detected ? 

Mr. Hype. It is not possible in every instance to detect an alteration. 
In some means of communication it is more easily detected than in 
others. Ona written page a erasure aight be detected. Ona changed 
electromagnetic tape I think it would be impossible unless it was done 
awkwardly. 

Senator Witey. A lie detector might help. 

Mr. Hype. I think, Senator, that you are now referring to detection 
of the credibility of the witness and his integrity rather than whether 
a given communication has been altered. 

Senator Witey. I understand, but you use the memorandum whether 
it is in the form of a tape or something else to refresh the memory, and 
on cross-exXamination of that if there is any suspicion you could ask 
the gentleman whether he would subject himself to a lie detector 
and if he is cognizant of alteration by and large in most cases you 
know what the answer would be—‘No.” All right, it would go to the 
credibility possibility of the witness, and so forth, but with a man 
like Brother Welker he would have them pretty soon. 

Senator Werker. I only wanted to make this observation, Mr. 
Chairman, and you, Chairman of the Commission, that had there been 
a cutout or an alteration of your wiretap, fundamentally it would not 
be a bit different from that of a man who bores through the door and 
listens to Senator Wiley -_ Senator Welker in their private conver- 
sation. In other words, it would go to the credibility. He has his 
right to defense. He is es to be innocent until proven guilty 
and if my defendant would stand up and tell the story and subject 
himself to cross-examiation, then I fae in the fundamental rule 
that a story will uniformly be right. 

Mr. Hype. I think that is true, Senator Welker. There is this addi- 
tional comment I think I should make; that to folks not informed 
as to the possibilities of using tapes and recordings to modify what 
has been said, the hearing of a man’s voice might be very convincing. 

Senator We_ker. You do not think with a defense attorney these 
characters would sit there idly and let that go by ? 

Mr. Hypz. I was coming to that. I do not think astute counsel— 
you, for instance—would permit the fact that a man’s own voice was 
being heard get by without attention being called to the fact that even 
a man’s voice can be made to appear in a situation which was not a true 
reproduction. 

Senator Weiker. You are an attorney yourself, Mr. Chairman, a * 
you know very well that the first thing the defense attorney would ¢ 
on cross-examination would be to establish the fact that a wibuien 
could be altered. 

Mr. Hype. I am satisfied that that would be done. 

Senator Weixer. Thank you very much. 

Senator Wirtey. Then, what do you think of the proposition that 
we are, under the statute, to limit the right to only duly delegated o1 
duly authorized officials? Have you any idea as to the te ndenc \ for 
officials to be crooked ? 
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Mr. Hyper. Sir, I would like to suggest that any exceptions to 
permit wiretapping be made on a most carefully guarded basis avail- 
able only to the most responsible officers. Who they would be and just 
exactly what the safeguards would be is something on which I do not 
pretend to be an expert, but I am sure this committee can find an 
appropriate method. 

Senator Witry. There would be no personal interest, I presume, 
in most cases where a duly delegated FBI agent is assigned to be any- 
thing else but straight when he was working in the interest of the 
United States Government. 

Mr. Hyper. It is my understanding that those men are carefully 
checked as to their integrity, but my personal view is that responsi- 
bility for this kind of business should be put at the highest possible 
level 

Mr. Cotirns. May I ask another question, Mr. Chairman? 

Senator Witry. Go ahead. 

Mr. Cotirns. Do you feel that the enactment of any wiretapping 
legislation would either disrupt or impose any undue burden upon 
your communications system, as such, or our carriers? 

Mr. Hyper. I think it would not if the booiiek ition was worked out 
in such a way as to m: ake very clear the responsibility of the carrier, 
the Communications Commission so far as we would have any interest 
in it, with all of the procedures carefully indicated for the notice to 
the public and for the benefit of all interested parties. Let me put it 
that way. 

Mr. Corirns. And also include authorization for disclosure as far 
as the carriers are concerned ? 

Mr. Hypr. I believe the legislation would not achieve its purpose 
unless it did make some provision for the use of such information in 
cases involving the national defense. 

Mr. Cortrns. One more question. You said in your statement, 
Mr. Chairman, that you believe any wiretapping legislation should be 
made a part of title 18 rather than a direct amendment to the Com- 
munications Act. 

Mr. Hype. Yes. Our reason for that suggestion is that it is essen- 
tially a criminal statute. I think the section 605 found its way into the 
Communications Act simply because it dealt with the subject of com- 
munications but even now it is our practice in accordance with an 
understanding with the Department of Justice to refer alleged viola- 
tions of this section to the Department of Justice. 

Mr. Cotiins. The reason I asked that is that one of the bills we 
have before us, one by Senator Potter, calls for an amendment to 
section 605. I take it you would not care for that approach. 

Mr. Hyper. I think it would be better to have these provisions 
placed in title 18 so that there would be no misunderstanding as to 
who has the responsibility for enforcement of the provision. That is 
not a fundamental objection, but I think it is one that should be 
helpful. 

Mr. Coturns. Thank you. 

Senator Werxer. Mr. Chairman, I should like to read into the 
record a couple of paragraphs in respect to the testimony of the Con- 
gressman from New York, Mr. Celler, who testified yesterday. I 
missed most of his testimony. It was my understanding that he 
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favored the McCarran bill which would make it mandatory before a 
wiretap could be used to get consent of a district judge. 

Mr. Chairman, I should like to direct your attention to the testi- 
mony of the Honorable Emanual Celler, a Representative from the 
11th District of New York, which is recorded in the hearings before 
Subcommittee No. 3, Committee on the Judiciary, House of Repre- 
sentative, 83d Congress, first session, on four separate bills. I shall 
ask my distinguished chairman to incorporate all of this in the record 
but I want to direct particular attention to two statements given by the 
Congressman. I am reading to you, Mr. Chairman, from page 19 of 
this report on which the Congressman says: 

Beyond that, you have to have some degree of uniformity here. If you are go- 
ing to allow a district judge to give permission to wiretap, you are going to have 
every judge devising his own plan, a method whereby this shall be done, and you 
would, therefore, have a failure of uniformity, and grave difficulties emitting 
from that lack of uniformity. 


I will not burden you any longer, but I wanted to read at the bottom 
of page 19 wherein the Congressman says: 


Now, I happen to know that there is no secrecy on occasions in the granting of 
these ex parte orders in New York, and I think we ought to take a leaf from that 
New York book and be mighty careful. 

For that reason, I am of the opinion that only the Attorney General should 
have the right and there should be no need to go to a United States district court 
for this order. 


Senator Wirey. Are you reading Congressman’s Celler’s testi- 
mony ? 

Senator Werker. Yes,I am,sir. I will ask consent of the chairman 
that Mr. Celler’s statement beginning at page 14 be incorporated in 
the record in its entirety because the little bit that I heard of the Con- 
gressman’s testimony yesterday was in direct conflict with the testi- 
mony as reported here. 

Senator Witry. It will be incorporated. 

(The statement referred to is as follows:) 


STATEMENT OF HON. EMANUEL CELLER, A REPRESENTATIVE IN CONGRESS FROM THI 
lita District or New YorK 


Mr. Cetter. Mr. Chairman, members of the committee, as you indicated, I 
have offered H. R. 408 to permit use of evidence and information obtained from 
that evidence by way of wiretapping. 

I want to say, Mr. Chairman, I offered a bill of this character 13 years ago, 
way back in 1940, and have offered bills permitting wiretapping ever since; and, 
incidentally, I was one of the first to offer that type of bill. I did it when it 
wasn't very popular to offer or have considered such a bill. It was at the time 
just before World War II when the Nazis and Fascists were afoot and endeavor 
ing to obtain various secrets of our Government. 

I have worked diligently all through those years to pass a bill of this character, 
and have had many brickbats thrown at me because I was attacking or endeavor- 
ing to corrode our civil liberties by the introduction and the attempt to have 
passed such a bill: but a climate has been developed which is entirely changed 
since then, and I think a fair opportunity now is presented to have passed a bill 
of this character. 

Now, if you don’t mind, I would like to go over some of the provisions of my 
bill and then point out differences between my bill and one or two of the others 
that have been offered. 

In a word, the bill provides: 

“That the Director of the Federal Bureau of Investigation of the Department 
of Justice, the Director of the Military Intelligence Division of the Department 
of the Army, the Director of Office of Special Investigations, Inspector General, 
United States Air Force, and the Chief of the Office of Naval Intelligence of the 
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Navy Department, under rules and regulations as prescribed by the Attorney 
General, are authorized in the conduct of investigations involving the safety of 
human life or to ascertain, prevent, or frustrate any interference or any attempts 
or plans for interference with the national security and defense by treason, sabo- 
tage, espionage, sedition, seditious conspiracy, violations of neutrality laws, vio- 
lations of the act requiring the registration of agents of foreign principals (act 
of June 8, 1938, as amended), violations of the act requiring the registration 
of organizations carrying on certain activities within the United States (act of 
October 17, 1940)’’—that is the Smith Act—“violations of the Atomic Energy Act 
of 1946, or in any other manner, to require that telegrams, cablegrams, radio- 
grams, or other wire or radio communications and copies or records thereof be 
disclosed and delivered to any authorized agent of any one of said investigative 
agencies, or, upon the express approval of the Attorney General, to authorize their 
respective agents to obtain information by means of intercepting, listening in on, 
or recording telephone, telegraph, cable, radio, or any other similar messages or 
communications, without regard to the limitations contained in section 605 of 
the Communications Act of 1934.” 

You may remember that section 605 proscribed and prevented the use of infor- 
mation obtained by so-called wiretaps 

Now, it would be naive to suppose there is no wiretapping now. I am almost 
of the belief that it is a most widespread practice, and it is probably most wide- 
spread right here in the District of Columbia. It is a practice indulged in by 
Government officia!s. It is a practice indu!ged in by private individuals, and pri- 
vate individuals do it all over the country. 

Sometimes one is very fearful whether one should ever use the telephone when 
he wishes to impart something of importance or gravity. I am sure that feeling 
has come to every Member of Congress, every Member of the Senate, right here in 
the District of Columbia, and I think the time has come when we must have this 
two-edged sword: 

One, to help the Government agencies having jurisdictions over these matters 
to ferret out the crimes of espionage and treason and sabotage, and so forth, and 
thereby try to prevent the carrying out of nefarious purposes along those lines ; 
and 

Secondly, as this bill would provide and other bills would provide, to make it 
a criminal offense to indulge in unauthorized tapping or intercepting of wire 
communications. 

So efforts should be made at all times to acquaint the public with the fact that 
this is also a protection for the public itself against unwarranted interference 
with private communications. That is not expressed enough, and I hope the press 
here this morning will stress that phase of it because I have received communica- 
tions upon the introduction of the bill claiming that I am trying to hurt and harm 
our civil liberties by allowing these interferences by way of taps, and they never 
say a word about the protection a bill of this sort would afford the public—and it 
is in that sense a safeguarding of our civil liberties. 

Now, section 2 of my particular bill says: 

“Information acquired or obtained pursuant to section 1 of this act shall be 
admissible in evidence, but only when offered in criminal proceedings in United 
States courts arising out of any of the foregoing investigations.” 

Now, I think the Association of the Bar of the City of New York has criticized 
that limitation, wherein I say that the evidence can be used only in criminal pro- 
ceedings, and they ask the query: “Why shouldn’t it be used in civil proceedings?” 

Now, I, personally, at this juncture don’t know why. I don’t know the basis 
for their statement that the evidence obtained should be used in civil proceedings. 

The crimes that we are endeavoring to frustrate, which are mentioned in sec- 
tion 1, are on the criminal side. They are not on the civil side. 

So, I think in the interests of endeavoring to limit this power, I think it is best 
to limit the use of wiretaps with reference to evidence in criminal proceedings and 
not bring in civil proceedings. 

Now, I may be wrong on that. At this moment I can’t conjure up any reasons 
why we should include civil proceedings. Perhaps the chair or members may 
think otherwise, in which event it would be perfectly proper to add the words 
“civil proceedings,” but at this time I can’t conceive why we should expand it to 
civil proceedings. 

Now, the balance of section 2 I suggest be stricken, and I make that statement 
hecause of a communication our distinguished chairman has received from the 
Deputy Attorney General under date of February 10, and he states as follows: 

“Dear Mr. CHAIRMAN. Your attention is invited to an error in H. R. 408”— 
that is the bill I am discussing—‘a bill to regulate the interception of communi- 
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cations in the interest of national security and the safety of human life—now 
pending before the Committee on the Judiciary. 

“The second paragraph of section 2 of the bill reads as follows—and this is the 
language I suggest be excised : 

“The existence or contents of such application or order shall not be disclosed 
except in connection with a criminal prosecution in which information obtained 
by intercepting communications pursuant to such order is sought to be introduced 
in evidence.’ 

“Since the bill contains no reference to or provisions for any application or 
order, it is clear that the quoted language was erroneously included and should 
be deleted.” 

I agree with that. 

Section 3 of my bill states: 

“Notwithstanding the limitations contained in section 605 of the Communica- 
tions Act of 1934 and without regard to any other provisions of this act, informa- 
tion heretofore obtained, upon the express approval of the Attorney General, by 
means of intercepting, listening in on, or recording telephone, telegraph, cable, 
radio, or any other similar messages or communications, shall be admissible in 
evidence in United States courts in any criminal prosecution arising out of in- 
vestigations of any of the violations enumerated in section 1 of this act.” 

Section 4—— 

Mr. Wiis, Is that an admission that this sort of thing has gone on, anyway? 

Mr. CeLLer. I beg your pardon. 

Mr. WIx.Is. Is that an admission now on your part that this thing has gone on, 
anyway? 

Mr. CeLier. I think it is a fair inference. I think, as I said before, we would 
be naive if we would say there is no such thing as wiretapping. I know in my own 
city of New York it is widespread, and I am sure the distinguished chairman, 
who comes from my State, knows that it is widespread in New York State; and 
we have had many disclosures of such activities. However, this is not an inves- 
tigation of wiretapping. 

Section 4: “No person shall fail to comply forthwith with the request of any 
duly authorized person, pursuant to section 1 of this act, for the disclosure and 
surrender of any telegram, cablegram, radiogram, or other wire or radio com- 
munication, or copies or records thereof, in his possession or under his control.” 

That is obvious. The Western Union or the commercial cable corporation 
might have records and they should be disclosed when there is an authorized, 
authorized under this act, wiretap. 

Section 5: “No person shall divulge, publish, or use the existence, contents, 
substance, purport, or meaning of any information obtained pursuant to the 
provisions of this act otherwise than for the purposes hereinbefore enumerated.” 

Section 6: “No person, other than those authorized pursuant to this act shall 
intercept, listen in on, or record telephone, telegraph, cable, radio, or any other 
similar message or communication, unless transmitted for the use of the gen- 
eral public or authorized by one of the parties to such message or communi- 
cation, or his employment as a part of the message or communications system 
requires such action.” 

Section 7: “Any person who wilfully and knowingly violates any provision of 
this act shall be fined not more than $10,000 or imprisoned not more than 2 
years, or both.” 

That is ebvious, 

Section 8: “If any provision of this act * * *.” 

That isa separate bill at this point. 

Section 9: “For purposes of this act the term “person” shall include any 
individual, partnership, association, business trust, corporation, or any organ- 
ized group of persons, whether incorporated or not.” 

Section 10: “The Attorney General is hereby authorized to prescribe such 
rules and regulations as he may deem necessary to carry out the provisions 
of this act.” 

Now, there are some who want to spell out in the bill—I think some may 
want to testify along those lines, and they did in previous hearings—that the 
record should be kept secret; that the recordings of communications, whether 
it is on wire or wax, shall be kept in a central place, and that irrelevant mate- 
rial should be excised or the recordings at some stated time, under certain cir- 
cumstances, might well be destroyed; that there might be some limitation on 
the duration of the authority to tap wires, and many other such provisions. 


47683—54———7 
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Now, I don’t think they should be set forth in a bill. I think those provisions 
should remain fluid, depending upon changing conditions; and I think we should 
have faith and confidence in the Department of Justice and its head, and 
wherein I said he shall have the power to make and promulgate regulations, 
and he can, therefore, envisage the need to regulate those items and many more 
that I have set forth. So, when I say that the Attorney General is authorized 
to prescribe rules and regulations, I think this should be sufficient. 

Now, I should like to go back just a minute and read from some of the 
testimony that was given way back in 1940 on this same bill. 

It is interesting to note that every Attorney General from Attorney General 
Mitchell on to the present Attorney General has approved wiretapping under 
the safeguards similar to the ones I have announced. 

For example, here is a part of the communication from Attorney General 
Jackson, which was addressed to me way back in 1940—May 31, 10. I will 
not read the entire letter, just the pertinent paragraphs: 

“In a limited class or case, such as kidnaping, extortion, racketeering, where 
the telephone is the usual means of conveying threats or information, it is the 
opinion of the present Attorney General’—that was Jackson—‘as it was of 
Attorney General Mitchell, that wiretapping should be authorized under some 
appropriate safeguard. Under the existing state of the law and decisions, this 
cannot be done unless Congress sees fit to modify the existing statutes.” 

The philosophy underlying the foregoing remarks, which were directed to 
the activities of the underworld, would seem applicable with even greater force 
to the activities of persons engaged in espionage, sabotage, and other activities 
interfering with the national defense. 

Way back in those days I called attention to the fact that I had gone on 
radio, setting forth the provisions of the bill I had offered, and I said, as a 
result of the one broadcast, I had received in 1 day almost 3,000 letters approv- 
ing the provisions of the bill, and only 20 letters indicated opposition, and that 
there had been something like 5,000 more communications, roughly, received by 
the radio stations approving the bill. 

Now, that was rather startling to me at that time, and that seemed to me 
an overwhelming sense of approval of the bill. 

Then the question arose, even back there in those days, whether or not the au- 
thority to allow the wiretaps should be lodged with the Attorney General or with 
a judge of the United States district court—and I will read a bit of my 
testimony: 

“T cannot see how it could be carried on”’—carried on if the justice of the 
district court was to authorize the wiretap—‘because secrecy is absolutely the 
essence. Someone has said three men can keep a secret if two men die. If 
they are compelled to go into the court, you have the clerk, the person seeking 
the order, the stenographer, some officer, and the judge hearing evidence in 
support of the petition upon which the order is to be granted. That would utterly 
destroy the necessary secrecy that must surround applications of this sort.” 

I am still of the opinion, since secrecy, uttermost secrecy, is essential for the 
success of any kind of an interception of wire communications, that by making 
an application to the court, ex parte, which would probably have to be in writ- 
ing, where the contents could be observed by more than the judge, where rec- 
ords must be kept, you destroy that possibility of secrecy and to that degree 
you make the wiretap useless. 

I believe that is the opinion of the Attorney General, and has been the opinion 
of the Attorneys General from Mitchell on. 

Beyond that, you have to have some degree of uniformity here. If you are 
going to allow a district judge to give permission to wiretap, you are going 
to have every judge devising his own plan, a method whereby this shall be 
done, and you would, therefore, have a failure of uniformity and grave diffi- 
culties emitting from that lack of uniformity. 

What precautions would the judge use? 

Every judge would have his own method of proportions. You would have 
considerable confusion. 

Beyond that, you take a case of the State of Montana, which is 600 miles 
in length—I think that is the area. I would have to correct the record if it 
isn’t 600—I think there is 1 Federal judge in the State of Montana. Well, he 
may be on vacation. It may be necessary to get action quickly. He may be 
200. 400, 500 miles away. How are you going to get him? 

That situation might well also develop in Texas. When you consider the 
vast expanse of Texas, a district Judge may be hundreds of miles away. 
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Speed is essential in these matters. If you have to go to a Federal judge 
who may be sick or disabled, who may be on vacation, who may be fishing, then 
you leave the officials who want to get the authority stranded; and I believe, 
therefore, it would be far better to have this authority centralized in the 
Attorney General, when members of the Judiciary Committee could watch this 
situation. 

I have every confidence in the present Attorney General, and I happen to 
know him personally, and I would implicitly give this authority to the Attorney 
General without the slightest equivocation, without the slightest hesitation. 

If at some future time we feel the Attorney General isn’t of that high stamp, 
we can withdraw the privilege; we can watch it; we can investigate; we can do 
all sorts of things to protect the citizens’ rights. 

But, after a great deal of thought on this matter, I think it would be better 
to have the matter lodged, the power lodged, in the Attorney General. 

There may be some abuses. You always have to envisage abuses. You can’t 
help it. That is the price we have to pay for betterments, although I can’t 
conceive how the Attorney General would be guilty of any abuses, except that 
he might in turn delegate the power to someone. I have confidence in him that 
he would only delegate it to someone who in turn was responsible. 

Lastly, we have a provision in our New York Code of Criminal Procedure 
permitting ex parte order interception of telephone or wire or radio communi- 
cations. In New York we provide that it can only be done upon an ex parte 
order of a judge. 

This is no reflection on any of the judges in New York. 

But I fear there are some abuses which defeat the very purposes of a court 
order. 

Now, I happen to know that there is no secrecy on occasions in the granting 
of these ex parte order in New York, and I think we ought to take a leaf from 
that New York book and be mighty careful. 

For that reason, I am of the opinion that only the Attorney General should 
have the right and there should be no need to go to a United States district 
court for this order. 

I have also, which I will put in the record, a communication from then 
Attorney General J. Howard McGrath, under date of February 2, 1951, also 
asking for this authority and approving the bill which I had offered during his 
administration. 

Mr. Keatina. That will be received. 

(The letter referred to is as follows :) 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., February 2, 1951. 
Iion. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


My Dear Mr. CHAIRMAN: In my letter of January 17, 1951, I enclosed for the 
consideration of the Congress a proposed bill to regulate the interception of 
communications in the interest of national security and the safety of human life. 
As you know, the measure was introduced on January 23, 1951, as H. R. 1947. 

The early enactment of this bill, in my opinion, is highly desirable. The De- 
partment of Justice has been seriously hampered in fulfilling its statutory duty 
of prosecuting those who violate the Federal laws relating to the national defense 
and security because of the failure of Congress to enact legislation of this type. 
It would seem that in view of the present national emergency even more serious 
harm to the Government may result in the absence of appropriate remedial 
legislation. 

The Department has in the past been adversely affected in its ability to prose- 
cute four major types of national-security cases by reason of the fact that evi- 
dence obtained by wiretapping is inadmissible in the Federal courts. First, 
there are cases where al] the evidence was obtained by wiretapping and, second, 
there are others where some admissible evidence exists but the vital evidence, 
without which the admissible information is insufficient, was obtained by wire- 
tapping. Under present law the Government is completely forestalled from 
prosecuting, even though guilt may be clear, in these two categories of cases. 
Third, there are cases where telephone taps provided no evidence but did pro- 
vide leads or clues from which evidence was obtained and, fourth, there are 
cases where the wiretapping activities not only produced no evidence whatever 
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but did not even produce any leads. Present law does not prevent prosecution 
in these types of cases, but nevertheless prosecution may well be blocked be- 
cause the fact that wire tapping was practiced requires a pretrial inquiry into 
the nature of the information acquired thereby to show that independent evi- 
dence was used or that nothing material was obtained by the taps. However, 
even though this could be established, the Government for security reasons 
might not be willing to identify the telephones which were tapped or to disclose 
the information so obtained in order to establish that it was not germane to 
the case. 

While the number of telephone surveillances in use at any given time is rela- 
tively small and each one is instituted only at the express direction of the Attor- 
ney General, there have been a number of cases in past years which could not 
be prosecuted under existing law. It is impossible, as you will appreciate, to 
identify any of them by name. However, an illustration of the manner in which 
law enforcement by the Department is unwarrantedly obstructed in cases where 
wires were tapped may be found in the recent prosecution of Judith Coplon for 
espionage. It was first necessary to hold an extensive preliminary hearing at 
which every investigative report and other document relating to the case in 
the possession of the Federal Bureau of Investigation were submitted to the 
trial judge. Then, although that jurist was completely satisfied that no evidence, 
leads, or clues were obtained by wiretapping and that some of the material— 
obviously having no bearing on the case because of such finding—should not be 
disclosed to the defense for security reasons, and although the court of appeals 
expressly stated that Miss Coplon’s guilt was plain, the latter court held it 
reversible error not to have made full disclosure of all such material to the 
defendant. 

In addition to the vital need for the bill in future security investigations, I 
may say that section 3 would go far to remedy the defect in existing law in the 
cases involved in categories 1 and 2. Information in the Department’s possession, 
which cannot be used at present, would become available for use in proper cases 
where the statute of limitations has not yet run. As to the cases in categories 
3 and 4, the section would also be of material assistance because, if wiretapping 
evidence is admissible, there would be no need to have a hearing to establish 
whether or not there is evidence independent of leads or clues obtained by that 
procedure. 

The burden which the failure to enact remedial legislation has imposed upon 
this Department is clearly apparent, I believe, from the foregoing. I earnestly 
hope that Hi. R. 1947 may be enacted as expeditiously as possible. 

Sincerely, 
J. Howarp McGRATH, 
Attorney General. 


Mr. Cetter. I think that is all, Mr. Chairman. 

Mr. Keatrna. Thank you very much, Congressman Celler. You have been 
very helpful to the committee. 

I don’t want to have anything that I may say or any questions I may ask 
of you construed as indicating that the chairman has a closed mind on this 
subject at all, because we are trying to devise and report out a bill which will 
work best and will accomplish what we are trying to do. 

I am inclined to agree with your statement that the bill should have a two- 
fold purpose : 

(1) To attempt to meet the problem arising from violations of statutes affect- 
ing our national security ; and 

(2) To make it clear that we frown upon illegal wiretapping and to provide 
stiff penalties for such illegal wiretapping. 

In that respect, IT, at the moment, am entirely in accord with the provisions 
of your bill. In fact, as I read them, they are, excepting two particulars, sub- 
stantially the same, perhaps with a change in phraseology, with the bill which 
I introduced, H. R. 477, and those two respects are, as I see it: 

(1) That yours provides for use of this evidence and the authorization of 
intercepting communications in the case of violation of statutes involving the 
safety of human life, whereas my bill is restricted to offenses involving national 
security and defense. 

Mr. CELLER. Does your bill include kidnaping? 

Mr. KEaTING. No; it does not. 

Mr. CeLter. That is the reason why I use that phrase. 

Mr. Keatina. I wanted to discuss that with you for a moment. 
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If we should decide to go beyond espionage, treason, and other offenses in- 
volving the national security, I wonder if that language isn’t rather broad— 
the language involving the safety of human life. I suppose that might involve 
armed robbery, or assault, or 

Mr. CELLER. It might. 

Mr. KEATING. I am not—— 

Mr. CeLuer. Yes. 

Mr. Keating. Asking. I am thinking out loud. . 

Mr. CELLER. Well, I used 

Mr. Keatine. You had kidnaping in mind? 

Mr. CELLER. I used that language because it was in the bills that had been 
recommended by Mitchell and Jackson and Biddle and the other Attorneys 
General in the old days, and I just kept it in there because of kidnaping. 

You see, the FBI has great difficulty in running down these kidnapers. 

Of course, kidnaping is not necessarily related to national defense. It would 
be an expansion of it. I would have no objection if you would strike that out 
and leave it out. I am not jealous of that at all; but if we are going to cover 
it, we might also cover that very foul crime of kidnaping. 

I can conceive of no more heinous crime than kidnaping. It is horrible. 

Mr. Keatina. Of course, I share your views. I don’t know that it is much 
more heinous, however, than selling narcotics to minors. There are crimes 
that particularly affect our consciences. 

It was my thought in drawing H. R. 477 that we should confine it to those 
offenses which involve the national security, but that is something the com- 
mittee will have to discuss. 

Mr. CELLER. There is merit in that contention. 

Mr. KEeaTING. The other and more fundamental difference is the one you have 
mentioned. My bill does provide for application to the court for an order, and 
the bill which has been sent up by the Attorney General, as well as your bill, 
provides that the Attorney General alone would have the authority to authorize 
this action. 

Mr. Cetier. Off the record. 

(Discussion off the record. ) 

Mr. Keatina. That is a troublesome problem. 

It has been my feeling that it would give a greater measure of protection 
if that application to the court had to be made. 

We are legislating here in a delicate field, as you recognize, and—— 

Mr. CELLER. How many district judges are there? About 225? 

Mr. Fo.ey. About that. Probably 315 in all. 

Mr. KEATING. Yes. 

Mr. CELLeR. I think there are 225 judges, and with the circuit judges—your 
bill, I think, says a judge of any United States court. 

Mr. KEeaTING. Yes. 

Mr. CELLeR. That would mean probably another 75. 

Now, my objection to that would be, as I indicated before, you would prob- 
ably have about a hundred or so methods of doing this. 

Mr. KEATING. Well, now, the informal inquiry I made about how it works 
in New York differs considerably from what you have told us. I had under- 
stood in New York these applications were largely made to particular judges, 
and I was told that when the application was made it was taken in by the 
district attorney, or someone in authority; it is in writing; the order explained 
to the court it was based on a short affidavit, and that then the judge signed 
it and locked it right up in his safe. 

Mr. CeLLer. That is what he should do. 

Mr. Keatina. That, of course, is what should be done; and I would think 
the objection which you have raised regarding application of the New York 
statute arose rather from what would be pretty close to abuses on the part 
of the State courts rather than to the law itself. 

Section 813 (a) of the New York Code of Criminal Procedure is very explicit 
in providing that such an order for the interception of communications may 
be issued by justices of the Supreme Court—— 

Mr. CELLER. Judge of the county court. 

Mr. KEATING. Or the court of general sessions. 

Mr. CELLER. And then go on. Go on further and see what it says. 

Mr. KEATING (reading): ‘‘on the proof of an affidavit showing there is reason- 
able ground. * * *” 

Mr. CeLter. May I interrupt? 

Mr. KEATING. Yes. 














98 WIRETAPPING FOR NATIONAL SECURITY 


Mr. CeLier. “Upon oath or affirmation of’—whom?—“a district attorney, or 
the attorney general, or of an officer above the rank of sergeant of any police 
department of the State, or any political subdivision thereof.” 

You see the many persons who can make the application. 

Mr. Keatinc. Well, that is true, and perhaps we should cover that in the 
wording of our bill, if we should decide to provide for the application. 

I don’t say this wording is necessarily right, but certainly courts should not, 
as yeu say, sign these orders in blank or in advance. It may be a convenience to 
someone who is in the district attorney’s office, but it certainly is not weighing the 
validity of the application to handle it that way; and I think we would have to 
assume if we should provide for a presentation to the court that the judges of the 
district courts would do their duty, and I have felt that it was a rather wide 
authority to vest in the Attorney General. 

I am very happy to have your views, but I would want to have strong evidence 
to disabuse my mind of the thought that we should give such wide authority to 
the Attorney General— not the present Attorney General, in whom I have the 
highest confidence, but in legislating, as everyone knows, we must try to meet 
a general situation. It does seem to me a wide authority to give him without 
any curb or check on that whatever. 

Mr. CeLLeR. Even at the present time he can willy-nilly tap wires. 

Mr. KEATING. Well—— 

Mr. CeLter. The FBI, I mean. 

Off the record. 

(Discussion off the record.) 

Mr. KEATING. We can’t know that. 

Mr. CELLER. We can’t. 

Mr. KEATING. We can’t take judicial or congressional notice of the fact that 
this thing goes on. 

Mr. Cetier. Off the record. 

( Discussion off the record.) 

Mr. Keatinea. I think at this point it might be well to insert in the record 
section 813 (a) of the New York Code of Criminal Procedure. 

(See. 813 (a) of the New York Code of Criminal Procedure is as follows :) 


“Sec. 813-a. Ex PARTE ORDER FOR INTERCEPTION. An ex parte order for the inter- 
ception of telegraphic or telephonic communications may be issued by any justice 
of the supreme court or judge of a county court or of the court of general sessions 
of the county of New York upon oath or affirmation of a district attorney, or of 
the attorney general or of an officer above the rank of sergeant of any police 
department of the State or of any political subdivision thereof, that there is 
reasonable ground to believe that evidence of crime may be thus obtained and 
identifying the particular telephone line or means of communication and particu- 
larly describing the person or persons whose communications are to be intercepted 
and the purpose thereof. In connection with the issuance of such an order the 
justice or judge may examine on oath the applicant and any other witness he 
may produce for the purpose of satisfying himself of the existence of reasonable 
grounds for the granting of such application. Any such order shall be effective 
for the time specified therein but not for a period of more than six months unless 
extended or renewed by the justice or judge who signed and issued the original 
order upon satisfying himself that such extension or renewal is in the public 
interest. Any such order together with the papers upon which the application 
was based shall be delivered to and retained by the applicant as authority for 
intercepting or directing the interception of the telegraphic or telephonic com- 
munications transmitted over the instrument or instruments described. A true 
copy of such order shall at all times be retained in his possession by the judge 
or justice issuing the same.” 


Mr. Kratrine. There is one other thing I would like to ask you about. The 
bill submitted by the Attorney General gives this power only to the FBI and 
eliminates all the other investigative agencies. Have you any views on that 
subject? 

Mr. Cetter. I think it would be unwise to just limit it to the FBI. Since it is 
national defense, I think these other agencies might well participate in that 
right—the Director of Military Intelligence, Chief of Naval Intelligence, and so 
forth. After all, they are also vitally concerned with our national defense and 
endeavor to run down crimes involving espionage, sabotage, probably even more 
so in a certain sense than the FBI, although I don’t want to diminish the im- 
portance of the FBI, which indeed is highly important in our system ; but I think 
we should give that right to these other agencies. 


” 
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Mr. Keatina. Mr. Crumpacker. 

Mr. CeLLer. Of course, there you would have the Attorney General only with 
the power to authorize. 

I just want, if I may, to put in the record, just to get the record pretty well 
rounded out, two opinions—they were minority opinions of Justice Holmes and 
Justice Brandeis—wherein there is a claim that wiretapping is a violation of the 
Constitution. I don’t agree with it, but I think it would be well to have that 
in the record. 

Mr. KEaTIna. Well, should we—— 

Mr. CELLER. You want me to read it? 

Mr. Keatina. For the record, also have the majority opinion? 

Mr. CELLER. It might be well to put the Nardone opinion in. 

What is the other opinion, Mr. Foley? 

Mr. Forrey. Nardone. 

Mr. CELLER. Nardone, and what is the other case? 

Mr. FoLey. Weiss—W-e-i-s-s-. 

Mr. CeLuer. I think it might be well to put those two cases in. 

Do you think so, Mr. Chairman? 

Mr. Fo.tey. They are quite lengthy opinions. 

Mr. Keatina. Are they long opinions? 

Mr. CELLER. Well, then, leave it out. 

Mr. Keatine. We probably will print the proceedings, and I don’t think we 
want them in the record. 

Mr. CELLER. All right. 

Mr. Fo.trey. Perhaps, Mr. Chairman, we could just give the citations of those 
cases. 

Mr. CeLier. Yes. 

Mr. Keatina. Yes; I think we might give the citations. 

Mr. Fotey. The Nardone cases were 302 U. S. 379; 308 U. S. 338; the Weiss 
case was 308 U. S. 321. 

Mr. KEaTING. We appreciate your appearing here, Mr. Celler. 

Mr. CeLiter. Thank you. 

Mr. KEATING. Mr. Willis has questions. 

Mr. Wiiuis. May I ask you a couple of questions? 

Mr. CELLER. Yes. 

Mr. WILLIS. Do you think—is it your idea—under your bill, the first part of 
which is quite similar to the Keating bill and then winds up differently, in that in 
the Keating bill a Federal judge must be consulted—by taking similar parts of 
the bill, is it your idea that the directors of the several agencies enumerated on 
page 1 would have to authorize the tapping in each instance in advance or that 
they, the agencies, would proceed under the rules prescribed by the Attorney 
General? 

Mr. Cetter. You see, setting forth in the bill that there should be a specific tap, 
with reference to a specific person—if there is some general investigation they 
want to conduct, it would be idle to just limit it to one person through wires to be 
tapped ; therefore, rather than to set forth all of those details in the bill, I think 
it is better to let the Attorney General promulgate his regulations to cover all 
those factors. 

Mr. WILu1s. Well, now, in reading your bill and comparing it very hurriedly 
with the Keating bill, I notice that the first part of your bill, as does the Keating 
bill, provides that the different directors of the FBI, Military Intelligence, and 
So on, are authorized ; then jumping to 

Mr. CELLER, They are authorized with the express approval of the Attorney 
General. 

Mr. Wiruts. I understand. With the approval of the Attorney General—— 

Mr. CeLLer. Yes. 

Mr. Wit.I1s. To do what? 

Mr. CELLER. To require—— 

Mr. Wriiis. That is on 

Mr. CELLER. Page 2, line 15. 

Mr. Wiuts. Line 10. 

Mr. CeLuer. Yes; line 10—to require 

Mr. Wrlis. To require telegrams, cablegrams, and so on, to be disclosed and 
delivered. 

Mr. CeLter. That is, to go to the Western Union and get those wires. 

Mr. Writs. Right. 
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Then, starting on line 13, you have this langauge, not in the Keating bill: 
“* * * or, upon the express approval of the Attorney General, to authorize their 
respective agents to obtain information by means of tapping’”—and so on. 

Mr. CeLier. That is the very nub of the bill. 

Mr. Wiis. And that is the very important difference, to my mind. There 
not only would the several directors have control, but then they might subdele- 
gate that function to their agents. 

Mr. Ceitver. That is right. 

Mr. WILLIs. Now, that is broadening it considerably. 

Mr. CeLier. It is, and I thought about that. I didn’t know how we could get 
around it 

I would prefer to have the authority limited to the heads of those bureaus, but 
how can you do that? 

Mr. WILLIs. Well 

Mr. CEeLLEeR. I mean, you can’t expect, in the conditions under which we 
live 

Mr. WILtI1s. I was coming to the point of uniformity. Under those circum- 
stances, wouldn’t you have a greater disuniformity— 

Mr. CeELLer. No. 

Mr. Wixuts. In the matter 

Mr. CELLER. The Attorney General 

Mr. Wi.ts. In the promulgation of it by the various agents of the directors 
than you would by the hundred-and-some-odd Federal judges? 

That is the point I wanted to ask you about. 

Mr. Cetier. Yes. It is possible that interpretation is possible, but I hope there 
also that the regulations of the Attorney General would cover that. 

I will say to the gentleman from Louisiana, I think there again I would hope 
that the regulations promulgated by the Attorney General would cover that. We 
have to rely a great deal on that; otherwise, you would have to pinpoint so many 
factors in the bill that you would have a bill 20 pages long probably. You 
couldn’t cover everything. You have got to lodge power somewhere. 

Mr. Wiis. I know, but what isin my mind— 

Mr. CeELier. Yes. 

Mr. Wiiuis. And I have an open mind on it—— 

Mr. CeELLer. Yes. 

Mr. Wilts. Is that your point, to delegate authority in a Federal judge, in 
each instance 

Mr. CeLtiter. Well, you could—— 

Mr. Wiiiis. Would make for nonuniformity. On the other hand, without that, 
it seems to me all these agents would have the bare pamphlets containing regu- 
lations and they, themselves, may be interpreting those regulations. 

Mr. Cecier. Well, if you wish, you could tighten that language up and say 
“authorize them”—just the word “them” would mean the heads. 

I have no pride of authorship there, and I only put “respective agents” in there 
because that is the way the bill came to me originally. 

I thought about those words. I tried to weigh every word here, because it 
would have great meaning. 

If you feel that is too broad, just substitute the word “them” for “respective 
agents” and then you would limit it to the heads. 

Mr. Wiiuis. Yes. I have no particular feeling about it right now. 

Mr. CeLier. I understand. 

Mr. WILLIs. I am inclined—— 

Mr. CeLLER. We want to give and take here so we get the best possible bill. 

Mr. WILLIs. I am inclined to agree we should perhaps limit ourselves to crimi- 
nal law and not open up wiretapping in civil litigation, unless there are some 
strong reasons advanced. 

Mr. Cetter. I didn’t hear that. 

Mr. WiLLis. I say I am inclined to agree with you, at least to begin with, we 
should limit wiretapping evidence to be admissible in criminal law 

Mr. CELLER. Yes. 

Mr. Writs. Rather than the broad field of civil litigation. 

Mr. CELLER. Sure. 

Mr. WILuIs. Now, there may be reasons for that. 

Mr. CELLER. Yes. 

Mr. Writs. There may be reasons that I don’t know about now. 

Mr. Fine. I might point out to the chairman I don’t quite agree with the 
second part of the language—that is, the language beginning on page 15 gives 








~rormemmrranns I 3 


ee 


PPO DIES | FS OR RR RIE an ce 








WIRETAPPING FOR NATIONAL SECURITY 101 


the agents the power to make up their own minds; but if you go back to the 
language, it authorizes the directors to authorize their agents to do a certain 
thing. It is the directors who have to authorize their agents, not that their 
agents have any power given unto themselves. 

Mr. WILLIs. My point was, Would you not be giving these agents the choice? 

Mr. Fine. The language doesn’t do that; that is the point. I think the lan- 
guage only gives the power to the director to authorize his agents because you 
can’t expect the director to go out and wiretap. 

Mr. CeLter. Thank you very much. 

Mr. Keatina. Anything further? 

Thank you very much, Mr. Celler. 

We are happy to have here this morning Mr. William Rogers from the Office 
of the Attorney General, representing the Attorney General, of the Department 
of Justice. 

Mr. Rogers, we would be very happy to hear you. 

Senator Wiiry. Are there any further questions? 

Senator WeLkKer. No, sir. 

Mr. Couturns. No, sir. 

Senator Wirry. We thank you, Mr. Chairman. 

The committee will recess subject to call. 

(The hearing recessed at 10:55 a. m., Thursday, April 29, 1954, to 
reconvene subject to call.) 
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THURSDAY, MAY 6, 1954 


Untrep STATES SENATE, 
SUBCOMMITTHE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met at 10 a, m., pursuant to recess, in room F-59, 
the Capitol, Senator Alexander Wiley (chairman of the subeommit- 
tee) presiding. 

Present : Senators Wiley and Welker. 

Present also: Thomas B. Collins, subcommittee counsel. 

Senator Witey. The meeting will come to order. 

Capt. Stephen E. Jones, Chief, Security Branch, Office of Naval 
Intelligence, Department of the Navy, will be the first witness. 

Will you come up here, Captain? It is good to see you. 

You have a written statement, have you? 

Mr. Coturns. Mr. Chairman, before we start, could we offer for 
the record a letter received from the President of the American Bar 
Association, pursuant to a wire that you sent to the president of the 
bar association asking them if they cared to testify. 

Senator Witey. Yes. That will be madea part of the record. 

(The document referred to is as follows:) 


AMERICAN BAR ASSOCIATION, 
Chicago, Iil., April 29, 1954. 
Hon, ALEXANDER WILEY, 
Chairman, Subcommittee of the Committee on the Judiciary, 
United States Senate, Washington, D.C. 


DEAR SENATOR WILEY: I appreciate very much your wire giving us informa- 
tion of the public hearing to be held on wiretapping legislation on May 6. 

As you perhaps know, the section of criminal law submitted a recommenda- 
tion to the house of delegates at its meeting held March 5 and 6 last asking that 
the house approve H. R. 477. The house, however, did not adopt that recom- 
mendation but recommitted it to the section for further consideration and 
report at its next meeting. 

In view of the above action, it is obvious that views of the association on this 
matter cannot be expressed at the hearing. However, I am transmitting your 
telegram to Walter P. Armstrong, Jr., Commerce Title Building, Memphis, 
Tenn., chairman of the section of criminal law, and to Senator Herbert O’Conor, 
chairman of the committee on Communist tactics, strategy, and objectives. 

We greatly appreciate information on these matters and the opportunity to 
express the views of the association, when possible, or to inform those associa- 
tion groups who have an interest in the subject. 

Sincerely yours, 
W. J. JAMESON, President. 


Senator Wier. Carry on, Captain. 
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STATEMENT OF CAPT. STEPHEN E. JONES, CHIEF, SECURITY 
BRANCH, OFFICE OF NAVAL INTELLIGENCE, DEPARTMENT OF 
THE NAVY, ACCOMPANIED BY GILBERT R. LEVY, CHIEF, 
COUNTERINTELLIGENCE DIVISION, SPECIAL INVESTIGATIONS, 
OFFICE OF INSPECTOR, AND CHESTER D. SMITH, SECURITY 
ADVISER TO CHIEF, SECURITY DIVISION, DEPARTMENT OF THE 
ARMY 


Captain Jonres. My name is Capt. Stephen E. Jones, United States 
Naval Reserve, on duty with the Office of Naval Intelligence. I have 
been designated, in response to the considerate invitation of the chair- 
man of the Special Subcommittee of the Committee on the Judiciary, 
to represent the Department of Defense as well as the Navy Depart- 
ment at this hearing, and to express to the committee our coordi- 
nated views on the general subject of wiretapping legislation. 

The interest of the Secretaries of the military departments and 
their respective investigative agencies in such legislation parallels 
that of the Attorney General and the Federal Bureau of Investiga- 
tion. Consistent with existing agreements covering the fields of 
sabotage, espionage, and subversion, the Assistant Chief of Staff, G-2, 
of the Army, the Director of Naval Intelligence of the Navy, and 
the Director, Office of Special Investigations of the Air Force, are 
charged with the same responsibilities with respect to their own 
military personnel as is the Federal Bureau of Investigation with 
respect to the civilian population, generally. In addition, the respon- 
sibilities of the investigative agencies of the Armed Forces regarding 
subversive activities extend into areas beyond our borders wherever 
United States personnel of or with the Armed Forces may be located. 

Examination of bills S. 832 and H. R. 8649 indicate that they 
would, generally speaking, legalize the acquisition of certain com- 
munications and their admission into evidence, together with the ad- 
mission into evidence of intercepted communications. These bills 
require that evidence so obtained must be in the interest of national 
security, that the agency making the interception must have had the 
prior written approval of the Attorney General, and finally, that for 
the material to be admissible in evidence, an authorized agent, prior 
to engaging in such activity, must have been granted a permit author- 
izing such acquisition or interception by a judge of a United States 
court. 

S. 3229 makes criminal all interceptions other than those author- 
ized in the manner provided in the act, and requires permission of a 
Federal judge as a condition precedent not only to admissibility in 
evidence, but to the interception itself. 

S. 2753 would amend section 605 of the Communications Act of 
1934 to make possible the admission in Federal courts of the United 
States of evidence obtained as a result of interception of communi- 
cations when the information so obtained pertains to crime involving 
the national security. 

Parenthetically it may be noted that, where the investigative agen- 
cies of the Armed Forces are referred to in these bills, they should 
be designated as follows: 

Assistant Chief of Staff, G-2, Department of the Army. 

Director of Naval Intelligence, Department of the Navy. 
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Director, Office of Special Investigations, Inspector General, De- 
partment of the Air Force. 

Further minor amendments are recommended as follows: 

(1) H. R. 8649, on page 2, line 14, and on page 3, line 13, after 
the word “Congress” insert the words “or in any military court or 
commission,’. ‘These amendments are necessary as it is doubtful 
whether the present wording “in any criminal proceedings in any 
court established by act of Congress”, would include a trial by court- 
martial or a trial before a military commission. 

Also in H. R. 8649, on page 3, line 19, change “agent” to “agency”. 
This change is necessary as the interception operation once authorized 
may require numerous investigators working simultaneously at dif- 
ferent places on an around-the-clock basis. Moreover investigative 
operations are such that the particular agents to be used cannot always 
be named in advance. 

(2) S. 2753, on page 2, line 5, after the words “United States” insert 
the words “or in any military court or commission,”. 

The Department of Defense position on these bills is in support of 
that of the Attorney General of the United States presented to his 
subcommittee in his statement of April 20, 1954, particularly with 
respect to his objection to those bills which require the approval of a 
Federal judge as a condition precedent to the admissibility in evidence 
of the information obtained by the interception operation. 

I hasten to assure the committee that our objection to obtaining ex 
parte consent of a Federal judge is by no means intended as an ex- 
pression of any lack of confidence in our Federal judiciary. ‘The 
objection is founded simply in operational requirements of extreme 
speed and extreme secrecy, both of which, as we see it, would be likely 
to be impaired to the point of futility under the bills in question. 

We concur with the Attorney General in his conclusion that author- 
ized interceptions in connection with investigations in this field are 
well justified by reason of the real and clear public interest based 
upon considerations of national security. 

Senator Wirey. If that application to judges is made in chambers, 
the requirement of notice, wouldn’t be so serious, would it? 

Captain Jones. Well, sir, any judge has his staff. Even if he tries 
to keep secret the papers relating to the application, he must file them 
in his safe or other container, to which, in my experience at least, more 
than one person has access. The staffs of the Federal judiciary, to 
my knowledge, are not cleared for security purposes, and there is that 
possibility of a leak. 

Mr. Cotiins. Wouldn’t you have the same possibility of leaks in 
the Defense Department ? 

Captain Jones. That is right. 

Mr. Coturns. There have been some recently. 

Captain Jones. I am sure of that. 

Except in situations involving access to classified information, for 
the most part people have had a security clearance, background check, 
and so forth, in the Department of Defense. 

Senator Wixry. That is your own objection to the application to 
the court ? 

Captain Jones. The objection of speed was also mentioned, Senator. 
There are areas in the country where you may have to travel two or 
three hundred miles to get to a Federal! judge, and then it is possible 
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that when you get there you may find he has gone fishing. There is 
that possibility. And if the matter is urgent, there is that interruption 
in the process. 

Senator Wirey. Is there any question, in case the judge gives the 
record, that it would have competency outside of the jurisdiction of 
the court ¢ 

Captain Jones. There is that serious possibility, and that may cause 
the necessity for an application to be made to several Federal judges 
in one case, 

Senator Wixey. Of course, under the law you can’t say even at 
present that tapping, unless prohibited by State law, is illegal. It is 
a question of making the evidence competent. 

Captain Jones. Right, sir. 

Senator Wirey. I would like to get your idea, in case you had a 
court order in the district court, say, involving one of the district 
judges in a given State. Could the statute be amended so that that 
would make the evidence competent, without raising the question of 
jurisdiction ? 

Captain Jones. I would like to call in the constitutional lawyers on 
that one. ' 

Senator Wirey. I didn’t know but what you had studied it. We will 
probably get some pretty good testimony on that, so carry on. 

Captain Jones. Right. I was about to summarize. 

The Department of Defense strongly urges the enactment of legis- 
lation which would provide reasonable safeguards for the acquisition 
and interception of communications in investigations affecting our 
national security and which would permit the information so obtained 
to be admissible in criminal proceedings to which the United States is 
a party. The vesting of authority in the Federal judges to authorize 
the interception of communications would not provide the speed of 
operations necessary to such investigations nor would it afford the 
security essential to investigations in these categories. Therefore, as 
an operational necessity it is highly desirable that this authority be 
vested in the Attorney General of the United States. 

Senator Wier. That concludes your written statement? 

Captain Jones. Yes, sir. 

Senator Wiry. I see that you are accompanied by Gilbert R. Levy, 
Chief of Counterintelligence, and Chester D. Smith, Security Adviser. 

Have they anything additional to testify to! 

Captain Jones. I could call them up here, sir. 

Mr. Levy. Mr. Chairman, speaking for the Air Force, we agree with 
the statement as introduced by Captain Jones, sir. 

Senator Witry. Will you come up, please? Just keep your chair, 
Captain. And the other gentleman ? 

Mr. Smiru. Smith is my name, sir. 

Senator Witry. You are Levy, and you are Smith. 

Do I understand that on the basic problem here you feel there can’t 
be worked out any workable basis for getting a court order? Or do 
you feel that it is simply inadvisable? Any one of you fellows can 
take the ball. 

Mr. Smiru. Speaking for the Department of the Army, we believe 
it unworkable, sir, from an operational standpoint. It would be a 
crippling operation and would in all probability nullify our efforts to 


secure the proper evidence. 
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Mr. Cottrns. Could you demonstrate that ? 

Senator Wixey. Yes, would you mind giving us a concrete illus- 
tration of that? 

_ Mr. Smrru. I couldn’t with respect to the courts themselves, because 
it has not been required in the past. But to illustrate from an example 
that might happen 

Senator Wier. Yes. You look like a man with a good imagina- 
tion. 

Mr. Smirn. As Captain Jones stated, sir, we might be at some dis- 
tance from the court itself when it was found necessary or desirable 
to place a tap ona line. And those things occur momentarily. To have 
to go some distance, or even a short distance for that matter, to obtain 
a written order from the court, our opportunity to gain the informa- 
tion and the evidence desired might have passed and would not recur 
again. 

Senator Witry. What offenses would you limit it to? 

Mr. Smiru. I would limit it to those categories, sir. I believe that 
would be a protection. It would prohibit any wiretapping outside of 
those categories, at least the admission of evidence outside of those 
categories of espionage, counterespionage, sabotage, and subversion. 

Senator Wiiry. There has been some thought, in view of the fact 
that you do wiretap, that there might be a possibility of making evi- 
dence competent after you have gotten it. What have you to say 
about that ¢ 

Mr. Smiru. Well, that would certainly help the problem to some 
extent. As to what extent, I don’t know just yet. But it would cer- 
tainly alleviate the situation. 

Senator Witey. What do you say as to the issue that is also raised, 
in view of the fact that there has been considerable wiretapping, that 
the competency included not only the future, whether it is authorized 
by a court or not, but make it competent as to past evidence? 

I am talking now about that which has been accumulated, and I 
am talking about the other instance. In other words, we get the stuff 
first, and the competency second, under the order. I would like to 
know about your ideas on that. 

Mr. Smiru. Sir, that, as I said before, would certainly make the 
problem a lot more workable than it is right now. 

Senator Witry. Have your legal authorties studied that? 

Mr. Smiru. Yes, sir; they have studied it to some extent. As to 
how far back they have gone, I don’t know. 

Senator Wixry. Does anyone want to speak on that ? 

Captain Jones. Well, sir, as to the first point, as it may relate to 
matters already pending, I am informed that as far as the Defense 
Department is concerned, that is academic. There are no situations 
known to use where evidence has been collected by this means, which 
would be made competent by legislation. In other words, we have 
no direct interest in section 1, H. R. 8649. 

As to future cases, I think the point is well taken that individuals 
concerned would be amply protected if the court passes on the ques- 
tion of competency at the time the evidence is adduced at the trial, 
or at the hearing, and that they have ample protection if the Attor- 
ney General authorizes in the first instance the placing of taps in a 
particular case by a particular agency. 

Senator Wirry. Do you want to say something about that? 
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Mr. Levy. I would like to speak about the operations of the mili- 
tary as distinguished from those of the FBI, particularly as our 
operations are far flung throughout the world, wherever we have 
military personnel stationed. More often than not, in your espionage 
type case, when you engage in a telephone tap operation it is not 
centralized in one particula ir geographic area, which would necessi- 
tate, under the present proposal, that you would get the permit in 
the geographical area where this exists. Under these conditions, we 
feel that to inter pose another element of permission merely blocks the 
possibility of getting speed on your necessary operations. 

Sometimes you may have very short notice of a meeting or a gath- 
ering that is going to take place involving subversive type activities, 
and it would be very difficult if you had to go through a series of 
judges in order to get that necessary permit. 

Senator Witey. How do you differentiate that, say, from what 
takes place in New York? What is the distinction there? They even 
get a court order for minor offenses, as it were, I understand. They 
have to appear before the court, and as far as I know, there isn’t any 
question of leaks. 

Do you think in those cases the distinction is that it is a question 
of wanting to catch them after they have performed, whereas you 
want to catch them before they have performed as well as after? 

Mr. Levy. In the act, sir. 

Senator Witey. How many States have laws in this regard, 
Counsel ? 

Mr. Coturns. Thirty-two. 

Senator Wixry. There are 32 States in which there are some pro- 
visions making competent wiretapping evidence. And a number of 
these States, as I understand it, require a court order. Of course, 
that is in the manner of police. I can see a distinction between that 
and the question of overall safety of the country. 

I am interested, however, in getting the opinion of all competent 
folks. Is there any further testimony you want to offer ? 

Captain Jones. Except to add to the last point made that there is 
a difference, as I see it, in the farflung nature of a conspiracy intended 
to perform sabotage or espionage or subversion, as disinguished from 
local bank robbery, for instance. There is that essential difference. 

Senator Witey. I just wanted to make this suggestion, because this 
thought comes to my mind: We have opposition to the House bill on 
the theory that a good many folks say there can be no bill unless we 
get a court into the picture. What we need is something to meet this 
evil, and I am hoping that out of our interrogation of the various 
witnesses we can find the road, find the way, without squabbling about 
the means, if the means become effective. 

Allright, Counsel. Any questions? 

Mr. Cottrns. Yes, I have one that I started to ask Mr. Smith, as to 
the position of the Defense Department urging that approval be vested 
in the Attorney General rather than an ex parte order by a court. 
As I understand your position, you feel that it would be more expedi- 
tious. Well, according to the bill, before you can intercept any com- 
munication, you have to have the express approval of the Attorney 
General. So if you were out in the field somewhere, in some far part 
of the country, you would still have to contact Washington and contact 
the Attorney General to get his approval first. 
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Now, with that in mind, why wouldn’t it be just as easy and just 
as expeditious, as long as you have to contact Washington, to get the 
express written approval of the Attorney General, that that is being 
obtained here in Washington, and almost as a part of the same opera- 
tion you could contact a Federal or an appellate judge here in Wash- 
ington? Wouldn’t that be as expeditious ¢ 

Mr. Levy. Mr. Chairman, may I say something on that point, please, 
sir? 

I think there are two factors to be considered. No. 1, our military 
courts follow the procedures as set down by the Federal courts. In 
our areas overseas we, of course, will not have a Federal judge avail- 
able to us. Therefore, without that permission, even though we had 
the Attorney General’s permission, without the permission of the Fed- 
eral judge as now proposed, that evidence would not be admissible 
either in a military court overseas or in a proceeding here in the United 
States, in accordance with the proposed bill. 

I don’t know whether I can make myself clear on that, but we just 
have no Federal judges in our overseas areas. 

Mr. Coturns. But that would apply only to your operations overseas. 
In this country there would be no difficulty. 

Mr. Levy. There would be difficulty, sir, but we would have that 
available to us. 

In other words, we feel it would be another stumbling block in our 
way, but it would be accessible to us. But not in the overseas areas. 

Senator Witey. There is this distinction. And first it is a question 
of how to make the evidence competent. That is the real issue here. 

Next : What is the better way or the best way of making it competent ¢ 

Would the Attorney General’s approval make it competent overseas 
before the court ? 

Mr. Levy. I would assume so, sir, if that was the way the proposed 
law was finally passed. 

Senator Wixrery. In other words, it would be dependent on the 
statute. Well, couldn’t a statute be drawn that when an order was 
granted by a competent Federal court, that would be competent evi- 
dence in any military tribunal under the jurisdiction of the officers 
of this Government? Just the same as you make the Attorney Gen- 
eral the condition precedent for competency. 

Mr. Levy. Yes, sir, with the possible except of what Federal judge 
would give that permission for an operation, let us assume, in Ger- 
many, or an operation, let us assume, in some other foreign country. 

Senator Wixry. I think you make a point. I think there is some- 
thing really to consider there. 

Have you any other suggestion as to how to make evidence com- 
petent to military tribunals except under the approval of the Attor- 
ney General ? 

Mr. Levy. In connection with this proposed bill, no, sir. 

Senator Witry. Any further questions ¢ 

Mr. Coiurins. No, sir. 

Senator Wier. Thatisall. Thank you. 

We have with us Mr. Coar, who has kindly consented to come over 
and give us a demonstration on how to tap wires and what can happen 
if you have a crook that is doing the tapping. 

Is that right ? 

Go ahead and qualify yourself, if you will. 
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STATEMENT OF ROBERT COAR, DIRECTOR, JOINT HOUSE-SENATE 
RADIO FACILITY 


Mr. Coar. Some 20 years ago I was district plant engineer for the 
New York Telephone Co., and in that capacity one of my assign- 
ments was to make searches for wiretaps, at that time particularly 
in the racing business. And in those cases most wiretaps were phys!- 
cal wiretaps. By that I mean there was a wire connected to another 
telephone line and fed to some other receiving point, where it was 
either taken down in short hand or taken down on a dictaphone disk 
or cylindrical recorder. 

Subsequent to that, I have, prior to coming to Washington and 
shortly after I came to Washington some 19 years ago, done some 
development work for the FBI in the design of wiretapping equip- 
ment, which they subsequently purchased in considerable quantity. 
In those days, it was a disk-type recorder. And I think that gives 
you enough background to indicate that I have had some experience 
in the past. 

I thought first you might be interested in knowing some types of 
equipment which are generally available to the public. Anybody 
ean buy it: anybody can use it. And as of today, it is not neces- 
sary to make a physical tap of the telephone line to record a conver- 
sation. As a matter of fact, it is common practice in the field, both 
by Government agencies and others, to use induction coils sometimes 
as far as 5 to 10 feet away from the telephone instrument or the bell 
box. In addition to that, with the proper induction coil, it is possi- 
ble to, where you have a single telephone line, take by induction 
any messages going over that telephone line. That method being 
generally available to the public, it can be purchased. 

I will show you a few of the units. This is one type of induction 
coil which is available to the public for about two dollars and a half. 
It can be used with any type of recorder. Simply place a telephone 
on top of the induction coil, and it will pick up anything that 
comes In. 

Some of the recorders have starting relays on them which can be 
left in a hotel room and turned on, and will not run until a pulse 
goes over the line. As soon as that occurs, a plate current drain is 
introduced to operate the relay, and the tape recorder will start and 
operate and continue recording for some 30 seconds as long as sound 
is continued. As soon as that sound stops, the recorder will stop 
operating. In that way, any agent, be he Government or otherwise, 
can take a relatively small piece of equipment into a hotel room adja- 
cent to somebody’s phone in another room and leave the room, and it 
will operate unattended. 

The recording equipment available can record up to 6, 8, or 10 
hours continuously, if it is desirable to have that. That is common 
equipment, commonly available on the market. 

This is another type of recorder developed in Germany during 
the war. It will record for an hour, It is battery operated. You 
can carry it in your pocket, and you can go up against a telephone 
line, lean against a wall, and record everything that is going on over 
that line. 
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Senator WreLker. May I interrupt you, Mr. Witness! I am Sena- 
tor Welker, of Idaho, and I regret that I missed the first part of your 
testimony. That will not only record a telephone conversation, but 
it will record a conversation of Senator Wiley and Senator Welker 
or any other person. Am I not correct ? 

Mr. Coar. Yes, sir. 

Senator WeLker. And that evidence is perfectly admissible and 
legal? 

Mr. Coar. I was confining myself mainly to wiretap. 

Senator Werker. I just merely wanted to get that into the record. 
This instrument here can be used in recording a conversation be- 
tween the Senator and myself, and be perfectly admissible in a court 
of law. Am I correct in that sir? 

Mr. Coar. Yes, sir. It is commonly used. This is a microphone, 
although it looks like a watch, and you can stand with a group of 
people with this microphone on and this in your back sink and, 
as you say, get a recording of the entire conversation in this hearing 
or anywhere else. 

There is a smaller unit than this now available, which doesn’t 
require the presence of anyone. It is a miniature radio transmitter. 
It has a self-contained microphone and has an induction coil as well. 
So it can be concealed behind a picture in a room. The range of 
that transmitter in a building is roughly about 500 feet. And with 
that much range, almost anybody can get a receiver within that dis- 
tance of that room, either out in a car on the street or anywhere, and 
there take the transmission of the signal from this small unit on a 
tape recorder and record everything in the room or everything that 
is going over the telephone line. 

Mr. Cotutns. Mr. Coar, when you play back and record the infor- 
mation obtained, can that tape recording be altered ? 

Mr. Coar. Yes. I have a graphic demonstration of that. This 
happens to be a wire recorder. This is the wire that it is recorded 
on. It is almost as fine as a hair. This wire recording can also be 
altered. Simply by playing it back on to a plastic tape, recording 
on the tape and rerecording from the tape back to the wire, there 
is no way at all anyone can tell that there have been changes made 
in what was on the original wire. That is so even with the telephone 
beep, which is presumably to be used by all subscribers who have re- 
cording devices. You have heard it on the radio many times and 
probably had testimony on it. Where you have a recording device 
you are supposed to notify the person on the other end of the wire 
that a recording is being made, plus the fact that every 15 seconds 
you have a tone superimposed on the signal. That also can be made 
to appear as an authentic signal when in fact it isn’t. We have a 
demonstration here of that. 

You probably have this. I don’t know. But this is a catalog in 
which there are thousands of them issued twice a year. All the radio 
amateurs get them, and people who have tape as a hobby. And if you 
look on page 41, Senator, you will see various forms of induction coils 
which can be purchased for varying prices from $2 on up. These 
are the coils I am referring to here. You can see that they run from 
$7 down to $4.50. Now, any citizen can buy that and plug it into this 
tape recorder, which is about a $129 tape recorder that anybody could 
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buy on the open market, and he could proceed to record his own tele- 
»yhone conversations if he so desired. 

That is so general that it is used all over the United States, both 
leg: ully and illegally. 

You may recall that when Winston Churchill addressed the House 
we made a tape recording of his speech, and he had just had some new 
teeth put in, and so the reporters missed some of it and asked if they 
could come up and hear the rec ording of the ts pe. 

You may recall that he said: 

I come not to ask you for money. I come to ask you for military aid. We 
English are putting out all we can towards this effort. 

And so on and so forth. 

Mr. Clark changed it around so that Mr. Churchill in very good 
voice and without any way of detecting it said : 

I come here to ask you for money. The English do as they please. What we 
do with your money is our business. 

So the reporters came in the room and started to take down this 
testimony, and continued taking it down with a straight face exactly 
as we had it on the tape. We stopped them after two or three 
minutes, because we knew they were busy. It just shows what can be 
done. And those people were right there in the chamber when that 
was said: 

Now, this tape is one that was made with this induction coil and 
with this battery operated tape recorder. This is a common unit 
used by NBC, CBS, and all the radio stations. It is battery operated 
throughout, and it will run up to 30 minutes of continuous recording. 
All we did with this was simply plug it in. 

This is the original altered telephone conversation. There are 
three separate conversations here. 

(A demonstration followed of the altering of phone conversation 
recording. ) 

Wiretapping in Washington, of course, is a thriving industry. 
Some years ago a well-known columnist asked me to inspect his lines 
to see if his phone was tapped. Sure enough, down the block up on 
the pole there was a line running to a vacant house. We went to the 
real estate people, got the key, and there in the vacant house were 
pieces of wire, and some empty wire spools, where someone had been 
recording for an indefinite period. From the looks of the cigarette 
butts it looked like they had been there for weeks recording « every- 
thing he received in his home phone telephone. 

In that tape, there were no physical splices, because the tape that 
was edited was again recorded, so that you would have no means of 
determining whether that was accurate evidence, unless you had suffi- 
cient witnesses who were credible and could swear to it that they 
actually heard this conversation. 

Senator Witry. With all this scientific work that has been done, 
you mean there is no way to know that that second tape is a phony # 

Mr. Coar. That is right, sir. 

Senator Wier. There is no way to detect that whatever ? 

Mr. Coar. That is right, sir. 

Senator Winey. Then it all goes to the question of who is tapping 
the wire, the integrity of that fellow? 

Mr. Coar. That is right. 
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Senator Witey. Now, of course, you have indicated quite clearly 
that there are various ways of tapping, and if one were walking along 
the street with one of these instruments, he could pick up a conversa- 
tion quite a few feet away, couldn’t he? 

Mr. Coar. If he had a live telephone wire adjacent to him. But 
where you run into a telephone cable with 600 wires involved in a 
lead-sheet cable, it is an impossibiiity to use this type of tap. There 
you have to go into a physical tap and find some termination point. 

During the war, for example, it was common practice for the tele- 
phone company in their main frame, which is the distribution board 
where all of the lines in the city terminate in the various exchanges, 
that they would run in special lines on certain cases, involving foreign 
agents, where they would in turn route that line to some other destina- 
tion so that it could be monitored. That was, of course, during the 
war. That practice is not normally used, however, in times of peace, 
where there is no emergency involved. 

Senator Wizey. What I had in mind was that if it wasn’t a question 
of tapping a wire, you have all these instruments which could be very 
well used, as I said, as we are talking here now. That would make 
it competent, because it isn’t wiretapping. A person that is com- 
petent to read lips could testify. One could introduce a telegram. 
The only question here, it seems to me, is the method of making it 
competent. And then it goes to the question of the quality or in- 
tegrity of the witness. But there is every way in the world to make 
a phony record. 

Mr. Coar. That is correct; whether it is taken from a wire tap or 
from a microphone such as this. Any recorded conversation, regard- 
less of how it is recorded, with the use of magnetic tape, as it is known 
today, can be altered, changed, and be entirely different than the 
original recorded conversation. 

Senator Witry. Well, someone has said that anyone who testifies 
in wiretapping should also subject themselves to one of these other 
tests. 

Mr. Coar. A lie detector. 

Senator Winey. A lie detector. That goes again to the question of 
the correctness or ability of the lie detector to catch the fellow lying. 
But it seems that that would be a check, would it not ? 

Mr. Coar. I think so. I know about one of the cases that your 

upcoming witnesses will probably tell you about, the Frick family in 
New York. Under the law, they recorded that telephone conversa- 
tion in evidence in the court, and a tele ~phone was set up there to iden- 
tify the man’s voice. But at one end of the telephone, to tap the end 
of the conversation which was recorded—that was the Frick end of 
the case—they had ample witnesses there who testified and swore to 
the fact that that was the voice, that it was recorded, that the records 
were sealed immediately upon the completion and were placed in the 
hands of a judge until the trial came up. So they had plenty of op- 
portunity there to be assured of the fact that there were no changes 
made whatsoever in the testimony. But, of course, in normal wire 
ta pping that is almost.a physical impossibility. 

Senator Wixey. Of course, in making this evidence competent, you 
have got this protection. You have got men who are really officers 
of the Government: sworn to protect the Gov ernment, and so forth. 
That goes again to the character of the witness, and so forth. 
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Senator Welker, go ahead. 

Senator Weixer. Mr. Coar, I am sorry. I will probably be repeti- 
tious. I know my distinguished chairman is an able cross-examiner, 
and he has probably covered all of these little points that I wanted to 
bring up. 

Now, fundamentally, the wire tap or the recording that you have 
introduced here is no different than that of a dishonest witness who 
would bore a hole in this hearing room and tell a court that he heard 
us all say something which was a bald faced lie. Am I correct? 

Mr. Coar. That is correct. 

Senator WeLker. It would seem to me, based upon your experience, 
the experience of this industry, that an innocent person would have 
the most complete defense in the world by having you people come 
in and show how a wiretap could be distorted and ‘ruined as far as 
competent evidence is concerned. 

Is that a fair conclusion ? 

Mr. Coar. I would assume so. It wouldn’t seem to me that that 
would be probably the only defense that such a person could have. 

Senator Weiker. Now, I would gather from the brief portion of 
the testimony that I heard here that you would favor a bill which 
would make it a crime for the private tapping of a wire. 

Mr. Coar. Yes, I think that a normal citizen, not an espionage 
worker, or one who had been cited as such, certainly should have that 
protection. But such a law would be a most difficult thing to carry 
out or to enforce, because this equipment is generally available to the 
public. 

You take some of these detective agencies, which have very little 
reputation and go into domestic cases ‘and things of that sort. They 
are great buyers of this type of equipment. 

As a matter of fact, it is a very lucrative field. There are several 
large organizations that make a specialty of handling nothing but 
this type of equipment for that purpose. 

There is a court organization out in California that specializes and 
gets out catalogs and tells you how to tap wires. 

Senator Weixer. That is very true. If it is a private conversation 
it is going to be rather hard to release in a court of law or release it in 
public without the man going to jail; isn’t that right? 

Mr. Coar. Under certain State laws. 

Senator Werker. We are speaking now of the proposed amendment 
or bill that might come out of this committee, that the chairman and 
all of us are thinking about. I agree with you that this would be hard 
toenforce. But T would like you to te’! me any criminal statute that 
is easy to enforce if a man wants to be dishonest. 

Now, I would like to ask you this question, Mr. Coar: With respect 
to the legalized bugs, which are perfectly competent in a court of 
law, is it possible to alter or change the wording of a conversation 
taken down bv a bug which is hidden under your davenport or on the 

wall or any other place? 

Mr. Coar. As long as it has been recorded, it can be altered. 

Senator Weixer. Of course, you are very, very familiar with the 
famous case involving the great criminal lawyer. Clarence Darrow, 
whose room was bugged profoundly in the Alexandria Hotel in Los 
Angeles? And notwithstanding the fact that his first trial resulted 
in a mistrial or what is commonly known as a hung jury, the second 
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trial, in which Darrow defended himself with the help of the now 
greatest criminal attorney in the world, in my opinion, Jerry Giesler, 
at that time a very young man, resulted in acquittal for him. Because 
at that time I think the rule was, and it still is, that an honest man 
can take the stand before a jury, and a jury is going to sit there and 
weigh the testimony. 

And in view of the fact that you people and people like you can 
come in and say that this is not positive evidence and can well be 
changed, altered, it would seem to me that that would be the best way 
in the world of winning a lawsuit. 

Mr. Coar. Yes, if you could give a demonstration such as this to 
any jury, I would think that they would immediately question the 
veracity of the original evidence. 

Senator Wetxer. Absolutely. And then, of course, the prosecu- 
tion would be required of necessity—and I believe my distinguished 
chairman will agree with me—to bring on corroborating evidence to 
sustain the wiretap or the recording. 

I have given some thought to this, and I am certain that you will 
not be an expert on this, but I am wondering what you think about 
this, that before this is permissible you must have something other 
than the recording device. 

Mr. Coar. I would think that is the only fair way that such evi- 
dence should be used—with the original material impounded imme- 
diately upon its completion before anyone had a chance to do anything 
with it. 

Senator Wetker. I have heard the chairman say, and it perhaps 
has been said to you, that this is dirty business, the t tapping of tele- 
phone wires. But I have had a little bit of experience in prosecution 
and in defense work. I can’t imagine anything any more dirty than 
boring a hole and peeking at you or looking through your window or, 
for instance, having Counsel Collins, who is adverse to the distin- 
guished chairman and myself, tell a jury that he heard us say some- 
thing which in fact he didn’t hear us say. He was there committing 

erjury. In other words, in my opinion it goes to the rule of evidence. 
it goes to the weight of the testimony. And the jury should be the 
sole judge of that. 

Will you agree with me on that? 

Mr. Coar. Yes. 

Senator Wetxker. Well, I certainly thank you very much. I think 
this has been very valuable. 

I want to make this observation : that in my experience in law, even 
though prosecutors have made it very hard for me to make a living, 
I never at any time distrusted them. I felt that they took an oath 
as lawyers the same as I did. I felt that they took an oath the same 
as the Attorney General. And I felt that they took an oath the same 
as a judge, who, many people say, should permit this wiretapping 
before it should become competent and legal. 

I just can’t i imagine any prosecutor wanting to send an innocent 
person to the penitentiary. I just don’t believe that is possible. It 
might happen, but it hasn’t happened in my brief experience. 

IT have no other questions, Mr. Chairman. 

Senator Witey. Any questions? Thank you very much. 

Hon. Theodore Pearson, chairman, Committee on Federal Legisla- 
tion, Association of the Bar of the City of New York. 

Do you have a statement, sir, that you want to submit? 
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STATEMENT OF THEODORE PEARSON, CHAIRMAN, COMMITTEE ON 
FEDERAL LEGISLATION, THE ASSOCIATION OF THE BAR OF THE 
CITY OF NEW YORK 


Mr. Pearson. Yes, Mr. Chairman. 

Senator Wixey. Carry on in your own way. 

Mr. Pearson. My name is Theodore Pearson, 70 Broadway, New 
York City. 

Mr. Chairman and Senator Welker: I wish to thank you very much 
for affording us this opportunity to testify before your subcom- 
mittee, on this important subject of wiretapping legislation. 

I am the chairman of the Committee on Federal Legislation of the 
Association of the Bar of the City of New York. After extended 
study, our committee has prepared a “Report on Pending Wiretap 
Bills” dated May 3, 1954, a copy of which I now submit to you. I 
shall not take your time to read the report in full, with its footnotes 
and appended separate reports. I therefore ask permission that the 
report be included in the record of these hearings. 

(The report referred to is as follows :) 


REPORT ON PENDING WIRETAP BILLS BY THE COMMITTEE ON FEDERAL LEGISLATION, 
THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 


The House of Representatives on April 8, 1954, passed by 379 to 10 what was 
variously characterized as a “wiretap” or “antitraitor” bill, and a subcommittee 
of the Senate Judiciary Committee on April 20 began hearings on this bill and 
others introduced in the Senate,’ starting with a recommendation for legislation 
by Attorney General Brownell. The subject provokes sharp differences of 
opinion and involves sharply conflicting considerations of policy. As President 
Roosevelt said, in recommending wiretapping in cases of espionage, sabotage, 
kidnapping, and extortion : 

“The use of wiretapping to aid law-enforcement officers raises squarely the 
most delicate problem in democratic statesmanship. It is more than desirable, 
it is necessary that criminals be detected and prosecuted as diligently as possible. 
It is most necessary that citizens of a democracy be protected in their rights of 
privacy from unwarranted snooping. * * * Somewhere between these two con- 
flicting ideals we must find balance. * * * We will not perceive perfection be- 

cause it does not exist. 

For the reasons discussed in this report,‘ our committee considers the House 
bill as having a basically inadequate objective though representing constructive 
accomplishments, and endorses the approach taken by S. 3229 introduced by 
Senator McCarran. On the two most important issues raised between these 
bills, the position of our committee is that (1) the Attorney General should be 
authorized to wiretap in the specified areas provided prior court approval is ob- 
tained upon a showing of reasonable grounds therefor, and (2) all other wire- 
tapping should be prohibited in clear, enforcible terms. We favor the enact- 
ment of the McCarran bill to accomplish these two important objectives, although 
we believe that improvements in its lesser aspects are desirable. 


For other individual views see footnote 27 

18. 8229 (McCarran), discussed in this report; S. 832 (Wiley), which is along the lines 
of H. R. 477 discussed in note 15 below; S. 2753 (Potter), which amends section 605 of the 
Communications Act of 1934 to make it inapplicable to past or future interceptions for the 
purpose of prosecution for nationai-security crimes. 

2The material and literature are extensive. See annotations to Alan F. Westin, The 
Wiretapping Problem: An Analysis and a Legislative Proposal, 52 Col. L. Rev. 165 (1952) ; 
comment, 52 Mich. L. Rev. 430 (1954): Margaret Lybolt Rosenzweig. The Law of Wire- 
tapping (study prepared for the New York State Bar Association), 82 Corn. L. Q. 514, 
33 id. 73 (1947 ) 

8 Letter to Representative Elliot, February 21, 1945. 

Our committee rendered a report dated May 31, 1951, on various wiretap bills then 
pending in the House. Following the House Jndiciary Subcommittee hearings last year 
(see note 15 below) our committee undertook a fresh study of the subject, in which it has 
had the benefit of a preliminary study made prior to the hearings by the association’s 
committee on law reform. 
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This report represents the views of the majority of our committee. There are 
attached two separate reports—1 by 4 members in favor of the House bill, and 1 
by 2 members opposing legislation permitting wiretapping. 


THE EXISTING SITUATION 


Essential to any discussion of pending bills is some understanding of the 
present state of the law on the subject. ‘The salient points for present purposes 
may be summarized from the Supreme Court’s decisions as follows: 

1. Wiretapping by Federal officers and the introduction of the results in 
criminal prosecutions does not violate the protections of the fourth amendment 
against unreasonable searches and seizures or of the fifth amendment against 
self-incrimination. To the announcement of this doctrine in 1928, there were 
notable dissents by Justice Holmes (wiretapping is “dirty business”) and Justices 
Brandeis and Butler; the philosophy of these dissents continues to appear in 
ee , 

The only present Federal law dealing with the subject is section 605 of the 
Communications Act of 1934, the important provision of which is as follows 

“* * * no person not being authorized by the sender shall intercept any com- 
munication and divulge or publish the existence, contents, substance, purport, 
— or meaning of such intercepted communication to any person; 

This prohibition of section 605 extends to agents of the Federal Government 
and the information which they obtain by wiretapping may not be introduced 
into evidence.” Also, evidence which Federal agents obtain as a result of infor- 
mation procured through wiretaps is inadmissible, as “a fruit of the poisonous 
tree.” ‘ 

There is no substantial dispute as to the law on these points. An area in 
which there is sharp dispute is the question of whether the 1934 act prohibits 
interception when coupled with only internal divulgence, in view of the lan 
guage “no person * * * shall intercept * * * and divulge * * * to any per 
son, * * *” The position of the Department of Justice on this question has been 
stated by the House Judiciary Committee as follows: “* * * The Attorney Gen- 
eral at that time, as well as his successors to date, except for a short period 
in 1940, maintained the position that what this section prohibited was both the 
interception and the divulgence, and the mere report of the intercepted message 
to publie officials by Federal enforcement agents did not constitute divulgence.” 

Whether this construction of section 605 is right or wrong,’ the practical 
effect of its being supported by the Department of Justice is that the Depart 
ment considers itself free to intercept communications as much as it wants. 








5 Olmatead vy. U. 8S. (277 U. 438 (1928)). 

The Olmstead Geatuine was ieaiteeed in Goldstein v. U. 8. (816 U. 8S. 114 (1942)), Gold- 
man v. U. 8. (316 U. S. 129 (1942)). and On Lee vy. U. S. (343 U. 8. 747 (1952)). In the 
first two Chief Justice Stons and Justices Murnhy and Frankfurter danented. and in the 
last case Justices Frankfurter, Burton, and Douglas dissented. 

The Goldstein case held that only parties to the intercepted conversation have a right 
to object to the use of the information in evidence The Goldman case held that there was 
no violation of the fourth amendment from the introduction in evidence of conversations 
picked up by a detectaphone located outside the wall of defendant's office, which conversa- 
tions included what occupants of the office stated over the telephone as well. The On Lee 
ease allowed use of self-incriminating statements made by the defendant to an old 
acquaintance, who had on his person a concealed microphone and antenna which trans- 
mitted to a receiving set outside the premises. 

The only case in which wiretapping was held to violate the defendant's constitutional 
rights is the second Coplon case. The FBI tapped her wire and her parents’ wire until a 
week before her trial, intercepting among other things her discussions with her lawyers 
regarding witnesses and trial strategy. In Coplon y. U. S. (191 F. (2d) 749 (D. C. Cir. 
1952)), it was held that this deprived her of her right to counsel under the fifth 
amendment. 

6 Nardone v. U. 8. (302 U.S. 879 (193 ‘ 

Weiss vy. U. S. (308 U. 8. 321 (1939)), held that transcripts of purely intrastate con- 
versations, obtained in the course of a general wiretap, also could not be introduced in 
evidence in a + @ prosecution. 

1 Nardone vy. U. 8S. (308 U. 8. 338 (1939)). 

® House Judiciary suoaet (see note 15 below), p. 2. 

® On the validity of the Department of Justice’s interpretation, the position of most of our 
members is as follows 

We believe that the Department’s view is a misconstruction of the statute as it has 
been interpreted by the Supreme Court. In the first Nardone case the Court said: 

“We nevertheless face the fact that the plain words of sec. 605 forbid anyone, unless 
authorized by the sender, to intercept a telephone message, and direct in equally clear 
language that ‘no person’ shall divulge or publish the message or its substance to ‘any 
person.’ To recite the eames of the eae in testimony before a court is to divulge the 
message, * * *” (302 U. S. 379. 382 


(Footnote continues on ee page.) 
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A further effect is to make the Department naturally hesitant about prosecuting 
private wiretapping. As Attorney General Jackson said in 1940: “I do not 
feel that the Department of Justice can, in good conscience prosecute persons 
for a practice engaged in by the Department itself, and regarded as legal by 
the Department.” * 

The practical situation at the present time, it seems to be generally agreed, 
is that wiretapping continues to be practiced by Federal officials, State officials, 
and private individuals, and that there have been almost no convictions or 
even prosecutions for violations of section 605. In operation, therefore, section 
605 may fairly be said to have completely failed as a prohibition against wiretap- 
ping (even against private wiretapping). Also, as stated by the House Judi- 
ciary Committee, “Your committee was informed that at the present time the 
Department of Justice has in its possession evidence obtained by interception 
of communications which might well convict other spies and traitors, but which 
it cannot use at the present time because of the rule of evidence which bans 
its use.” ™ 

In the last 16 years more than 30 measures dealing with wiretapping have 
been introduced in Congress, 4 of which passed 1 house.” Since 1940 various 
Attorneys General have urged legislation.” We believe the present legal and 
practical situation is unsatisfactory in the public interest, and calls for con- 
gressional action. 

The evils and benefits of wiretapping have been thoroughly discussed in the 
recent debate in the House of Representatives (which occupied 2 days and 60 
pages of the Congressional Record ™). Rather than attempt a catalog of these 
factors, this report will only summarize them. 

On the one hand, a suecession of Attorneys General of both political parties 
have forcefully urged that wiretapping is vital for the effective enforcement 
of laws involving the national security. In these critical times officials charged 
with the enforcement of these laws should have every facility made available 
to them for their work, excent for the stronvest reasons. It has also heen said 
that crimes affecting the national security such as treason, espionage, and 
sabotage are crimes which involve organization to a peculiar degree and, with 
organization, the use of communication facilities such as the telephone. 

Unfortunately, no Attorney General has cited data or instances where wire- 
tapping was the only feasible way of acquiring information of crimes affecting 





“It is urged that a construction be given the section which would exclude Federal 
agents since it is improbable Congress intended to hamper and impede the activities of 
the Government in the detection and punishment of crime. The answer is that the question 
is one of policy * * *” (p. 383) 

In the second Nardone case (208 TT. S. 228: 1929). the result conld not have heen reached 
if the court had believed that intercention plus divulgence within the Government was 
lecal: the court could not have found illegal the other evidence which tre Government 
obtained through use of the wiretap leads. for the fruit could rot have been poironed if 
the tree itself had rever become noisonous. Furthermore. under the fourth clanse of 
sec. €05. no person having received such intercented communication, or having become 
aconsinted therewith, shall “use” anv information therein contained 

Two lower court decisions have dealt more explicitly with the illegality of intercention 
p'us internal nse. In the first Conlon case the defendant's rretrial motion for the destrue- 
tion of wiretap records was granted. Judge Ryan saying: “The fact that these intercentions 
were carried on under written authorization of the Attorney General imparts no sanctity 
to them: thev remain unlawful and prohibited” (&& F. Sunn. 921, 925: 8. D N. Y.. 1950). 
The conviction obtained snhsequently at the trial was reversed, in part on the vrovnd that 
the defendant had heen refused onnortunity to examine the wiretap records. TIndge Learned 
Hand saving: “It is of course well-settled law that ‘wiretapping’ is forbidden by statute 
* ¢ 9” (185 F. (2d) 629. 628: C. A. 2. 1950). 

We annvreciate that the Government may corsider it has the most comrelling reasons 
for wiretapping, particularly in time of war or impending war. During the fa"! of France 
in 1940 President Roosevelt is said to have issned » confidential memorandum to Attorney 
General Jackson (apparently unpublished. but widely referred to). ordering the Depart- 
ment of Justice to emplov wiretanping to prevent and purish subversive activities and 
extreme danger to life. But the existence of such reasons does not chanve the law. and in 
our opinion wiretapping plus internal divulgence by Federal officials constitutes a violation 
of sec. 605 

Four of our members (Messrs. Jacobi, Schell. Victor. and Williard) specifically disacree 
with the foregoing reading of sec. 605 and the decisions under it, and they accordingly 
believe that the position of the Department of Justice is warranted. 

The Denartment of Justice’s interpretation of sec. 605 is accepted in the report of the 
House Judiciary Committee, recommending the earlier version of H. R. 8649 by a divided 
vote 

7% 100 Congressional Record 4532, Apr. 7, 1954. 

™ House Judiciary report, p. 4. 

2 Comment, 52 Mich. L. Rev. 430, 436 (1954). 

18 House hearings (see note 15). pp. 18, 20. 

% 100 Congressional Record 4522—4557, 4612-4636, Apr. 7, 8, 1954 
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the national security, or where, without the use of wiretaps, the course of an 
investigation would have been seriously impeded. Though the lack of such a 
showing may itself be for security reasons, it does mean that even the legisla- 
ture, and much more this committee, must rely on the Department’s general 
though emphatic assertion of the need for this instrumentality in the area 
presently involved. 

On the other hand, wiretapping is an insidious intrusion on rights of privacy 
and on the right, even more important in a democracy, of a citizen to be secure 
in his political thoughts. Wiretapping affords a means by which Government 
authorities can learn more easily than in any other way these private political 
thoughts, without the persons whose conversations have been tapped even 
knowing of it. Furthermore, a wiretapper intrudes upon not only the person 
whose phone is tapped but also on every other person who makes or receives a 
eall on that wire. Although no authorization to wiretap can guarantee that 
no conversations of innocent persons will be tapped, it should be the goal of 
any bill, as will be discussed shortly, to confine the authorization to those wires 
most likely to be employed by those guilty of crimes against the national 
Security. 

Mindful of the dangers of permitting wiretapping, our committee supports 
the authorizing of wiretapping for crimes affecting the national security if 
such authorization is subject to the safeguards outlined below, the most im- 
portant of which is a prior court order. The committee has reached this con- 
clusion because it believes that in this area such an effective tool should not 
be denied to the proper authorities, and that to obtain effective enforcement 
of a prohibition against unauthor’zed forms of wiretapping it will be necessary 
to give the Attorney General enough authority to wiretap in the most critical 
areas. 

TWO DIFFERENT OBJECTIVES 


There is a sharp difference in both terms and purpose between the bill passed 
by the House (H. R. 8649) and the bill introduced in the Senate by Senator 
McCarran (S. 3229). The House bill deals with authorizing the admission of 
wiretap evidence in certain national security cases; it does not prohibit or reg- 
ulate wiretapping as such. The McCarran bill deals with authorizing the tap- 
ping of wires in like cases (under prior court order), and prohibits all other 
tapping. 

In the House debate there was little consideration or support for the latter 
approach, and by far the most attention was given to two alternatives for the 
admission of wiretap evidence: (1) Should a court authorization be required 
for any wiretap which is to be admitted in evidence (which would automatically 
exclude evidence heretofore obtained)? or (2) Should the Attorney General 
have the sole power to authorize admission of wiretap evidence, inc'uding 
specifically any heretofore obtained? (The discussion involved use of wiretaps 
only for espionage, treason, sabotage and other national security offenses, and 
seems to have taken for granted that any legislation weuld be confined to 
crimes of this sort.) 

The House bill as passed represents a compromise which combines these two 
features. Information obtained by wiretapping before the effective date of 
the bill (with the “express written approval of the Attorney General”) is made 
admissible in evidence, without any reference to any court order. Informa- 
tion thus obtained after the effective date is made admissible only if the wire- 
tap has been authorized in advance by a Federal judge; the judge must be 
satisfied that there is reasonable cause to believe that the specified crimes have 
been or are about to be committed and that the communications may contain 
information which would assist in the investigation of such crimes. The full 
text of this second provision is given in the appendix, with a summary of the 
remainder of the bill. The legislative history in committee and on the floor 
is summarized in a footnote.” 





13In May and July 1953 hearings on 4 bills were held before Subcommittee No. 3 of the 
House Judiciary Committee, the record of which has heen printed as serial No. 7. Wire- 
tapping for National Security, here cited as “House Hearings,”” The subcommittee pub- 
lished no report, but unanimously recommended H. R. 477 (Keating), with minor 
modifications. This bill followed the same general lines as sec. 2 of the House bill as 

assed (except that it contained in addition a specific authorization to the FRI and Armed 
Vereen to tap wires with the express approval of the Attornev General in specified national- 
security investigations, without reference to prior court approval). 


(Footnote continues on next page.) 
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It is important to note, as already indicated, that the House bill speaks only 
in terms of making wiretapped information admissible in evidence. It does not 
purport to forbid wiretapping. Accordingly, the House bill would not change 
the existing state of the law on the legality or illegality of wiretapping by the 
Government which is not used in evidence. During the House debate all who 
spoke of this problem showed they considered that none of the proposals under 
debate purported to make any change in existing law on this point. Thus 
Representative Willis, the sponsor of the substitute bill which ultimately passed, 
confirmed this point flatly, as follows: 

“Mr. HALLeckK. * * * May I ask the gentleman from Louisiana whether under 
his substitute amendment, the FBI could continue to intercept telephone mes 
sages in the future as they have in the past? 

“Mr. Wituis. Let me convey my exact feeling. Let us be accurate about it. 
I want to face the issue head on. 

“We are changing the rule of evidence in this limited area of treason, sabotage, 
sedition, and so forth. In those cases, if you want to go to court and convict, then 
it must follow the pattern of this act. However, there is nothing in either the 
Keating proposal or in my proposal, because they are identical, which bars 
specifically or by implication the continuance of whatever practice has prevailed 
in the past to tap wires in other areas. 

“Mr. Hatiteck. That is my understanding of it and I am very glad we have 
that understood at this point.” ” 

Thus, though there was dispute as to what the existing law is on this point, 
the legislative record shows that the bill passed was understood as not changing 
es 

An entirely different approach is taken by S. 3229 (McCarran). This is pri- 
marily an addition to the United States Code chapter on civil rights, and its first 
paragraph would provide as follows: 

“Whoever, without authorization from the sender and the recipient of any 
wire communication by common carrier, willfully intercepts, or attempts to inter- 
cept, or procures any other person to intercept or attempt to intercept, or con- 
spires with any other person to intercept or attempt to intercept such wire com- 
munication, except in compliance with the second paragraph of this section, shall 
be fined not more than $5,000 or imprisoned not more than 10 years, or both.” 

Under its second paragraph application may be made when directed by the 
Attorney General to a district judge in the district in which the interception is 
sought and, if the judge determines there is reasonable ground for belief that 
such interception will result in the procurement of evidence of the commission 
of specified national security crimes, he shall issue an order allowing the inter- 
ception, specifying the persons whose communications may be intercepted, the 
purpose thereof and the identity of the individuals authorized to do so. There 
are supplemental provisions for time limit and for retention of papers by the 
individuals authorized and by the judge. The bill does not attempt to change 
the operative language of section 605 of the Communications Act, but contains 
a proviso removing from the application thereof any communications intercepted 
in compliance with the bill’s second paragraph. 

The McCarran bill, accordingly, goes much further than the bills considered 
by the House, because it makes criminal any interception except as authorized by 
the court order procedure set forth in its second paragraph. Furthermore, the 
bill makes an interception pursuant to court order entirely legal, and thereby 


On March 31, 1954, the full House Judiciary Committee voted 19 to 9 to report a new 
bill introduced on that day by Representative Keating (H. R. 8649). This bill merely 
made admissible in evidence wiretap information “heretofore or hereafter’? obtained on 
the express written approval of the Attorney General in specified national-security in- 
vestigations, and contained no provision for any court order. The bill in essence was not 
materially different from one which had been introduced last year at the specific request 
of the Attorney General (H. R. 5149, Reed; House hearings, p. 13), and was discussed at 
the hearings and rejected by the subcommittee. The House Judiciary Committee published 
a report (No, 1461) on H. R. 8649 as thus reported out, recommending favorable enactment 
of the bill and stating that the Department of Justice concurred in this recommendation 
(p. 5). 

During the debate on the House floor. the first Keating bill (H. R. 477) was proposed as 
a substitute and was defeated 213 to 37. The bill finally enacted was that proposed by 
Representative Willis; it was substituted for the Judiciary Committee bill (the second 
Keating bill), by votes of 197 to 151 and 221 to 166, and was passed by a vote of 379 to 10 
(100 Congressional Record 4635-4636, Apr. 8, 1954). The House bill is a compromise in 
that for future wiretapping it adopts the approach of the first Keating bill (with the 
exception above noted), but for past wiretapping it adopts as an addition the approach of 
the Judiciary Committee bill. 

16100 Congressional Record 4613, Apr. 8, 1954. 
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eliminates any need for any provision concerning the introduction of the inter- 
cepted information in evidence. The bill makes no attempt to deal with inter- 
cepted information heretofore obtained, and accordingly such information would 
continue inadmissible. 

Our committee endorses the objective of the McCarran bill as opposed to that of 
the House bill. Wiretap evidence has been excluded from the Federal courts not 
because the Supreme Court has found it a violation of a common law or constitu- 
tional right, but because of the provisions of section 605 of the Communications 
Act. Wiretap evidence is presently inadmissible because the method of its 
acquisition and use violates a congressional prohibition. Treating the wiretap 
problem as one of mere introduction of evidence is to ignore this background and 
leave the question of effective prohibition unresolved. If Congress now decides 
that its general prohibition is wrong, Congress should authorize wiretapping to 
the extent it deems desirable, and the admissibility of such legally obtained evi- 
dence will then follow as a matter of course. The evils of wiretapping are in- 
herent in the practice itself, rather than in its admission in evidence. 


A PRIOR COURT ORDER 


Although the House bill still leaves much to be desired, it represents a marked 
improvement over the House Judiciary Committee bill, which imposed no court 
order requirements whatsoever. (Under the House bill, before installing a wire- 
tap, the Department would need to consider whether there was reasonable likeli- 
hood that the Department would later want to use the results of the tap in 
evidence, and then either obtain the required court order or run the risk of not 
being able to introduce either the transcript itself or any information developed 
as the result thereof.) 

The House bill, however, would in practice still leave free from any court 
supervision a large area for wiretapping, open not only to the Department of 
Justice but also to all other branches of the Government (and, as a practical 
consequence, to everyone else). This is the use of wiretapping as an ordinary 
method of investigation, to keep anyone under surveillance, or just for “‘snoop- 
ing,” as President Roosevelt called it. Here the contrast with the McCarran bill 
is most conspicuous, as the latter not only requires a court order as a condition 
precedent to any interception (i.e., whether to be used in evidence or not), but 
also requires the judge to determine that there is “reasonable ground for belief 
that such interception will result in the procurement of evidence of the commis- 
sion” of any of the specified national security crimes. This standard for the 
degree of proof is the same as that fixed by the New York statute.” 

We believe that this approach of requiring a court order for all interceptions 
is sound, and should be adopted by the Congress. The vital objective is that the 
need and justification for wiretapping should be the subject of independent ex- 
amination in each instance. This is not provided by leaving as the sole judge 
of its propriety the head of the department which will use the wiretaps and is in 
a position to abuse them. In our system the judiciary is the only body which can 
furnish the assurance of an independent examination. 

District Attorney Miles F. McDonald testified favorably as to his experience 
under the New York statute requiring a prior court order for any wiretap. 
Speaking of such a requirement he said: “I might say in my own opinion that is 
a necessary part of proper interception. * * *” Asked why he thought a court 
order necessary, he said in replying: “I think prosecutors, myself included, can 
be overzealous * * * the judge is a safeguard. He is a check and a balance that 
prevents you from being too rash.’ 

Although, as we have indicated, under the views of a majority of the Supreme 
Court wiretapping does not violate any constitutional protections, the importance 
of a prior court order for any wiretap is much the same as in the case of a search 
warrant. The requirement of a search warrant is made “so that an objective 
mind might weigh the need * * * The right of privacy was deemed too precious 
to entrust to the discretion of those whose job is the detection of crime and the 
arrest of criminals. Power is a heady thing * * * ”” 

Two main reasons have been mentioned for not requiring a court order before 
each and every wiretap: (1) the need for security, i.e., the avoidance of “leaks,” 


17 New York Code of Criminal Procedure, sec. 813—a, enacted to implement the 1938 
addition to the New York constitution, art. I, sec. 12. 

18 House hearin SD 80. 

1%” McDonald y. U. 8. (835 U. 8. 451, 455 (1948) ). 
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and (2) the need for speed. Our committee feels that neither reason is 
adequate. 

As to the first, only one additional person need learn of a contemplated wiretap 
if a court order is required—the judge himself. If New York procedure can serve 
as an example,” the affidavits in support of an order to permit a wiretap are 
submitted in confidence to the judge and need not go through any clerk or other 
eourt functionary. The order granted is not published. The order and affidavit 
are filed in the judge’s own safe. The danger of a leak in letting one additional 
person, and a Federal judge at that, learn of the wiretap is miniscule when one 
considers the number of people who are necessarily aware of any wiretap. Each 
tap involves a large staff to locate the proper wires, install the equipment, keep 
the equipmert under surveillance, and transcribe any information secured, let 
alone the telephone company personnel who provide information as to the leads, 
and the people within the Department of Justice who have ordered the tap or to 
whom the information is sent. 

In the circumstances, the testimony of District Attorney McDonald is not 
surprising: 

“Mr. Keatine. But so far as leakages in the court are concerned, have you ever 
had any bad experience? 

“Mr. McDonaLp. Never.” ™ 

As to the second objection, the supposed need for speed, this committee has 
been informed that a good wiretap cannot be installed within a short time, and 
that in the time it would take to complete the arrangements for the tap, there 
would be adequate opportunity to obtain a court order. In a city, for example, 
though the telephone company may furnish the locations of the multiple terminal 
outlets available, it requires a field “casing” of each location to make the best 
selection, after which must follow the difficult and time-consuming task of find- 
ing a secure listening post. In remote sections of the country it would take some 
time to bring in the equipment and the wiretap personnel, 

In addition to achieving greater secrecy and speed, Attorney General Brownell 
expressed the opinion that wiretap technique would be attended by better super- 
vision by Congress if no court order was required.” He also asserted that it 
would be necessary to go to a number of judges to obtain orders in conspiracies 
stretching across the country, “since a Federal judge in one district cannot grant 
an order for interception of a communication in another district.” While the 
McCarran bill specifically provides that the order is to be made by a Federal 
judge for the district within which the interception is sought, the House bill does 
not, and we see no need for such a restriction. Congress has power under the 
Constitution to ordain and establish inferior courts, * and assuming that appro- 
priate language is used to make clear that this special grant of jurisdiction ex- 
tends bevond the district lines, there would be no application for the doctrine 
that a district court’s jurisdiction is geographically limited where the statute 
conferring jurisdiction is silent. * 

The objections which have been made against the requirement of a court-order 
do not seem to be serious. They are certainly insignificant when weighed against 
the purposes which the order is intended to serve. We know of no reason why 
the procedural requirements * for obtaining a search warrant should not apply 
to the installation of a wiretap. The secrecy and continuing character of the lat- 
ter make such a requirement imperative. 


ADMISSION OF WIRETAPS ALREADY OBTAINED 


The House bill draws a sharp distinction hetween the requirements for the ad- 
missibility in evidence of wiretaps prior to the effective date of the bill and those 
which may be made thereafter. Taps prior to the effective date are to be admis- 
sible in evidence if they were made on the written approval of the Attorney Gen- 
eral. No prior court order would be required for the use of such taps in evidence, 
as would be the case for taps made after the effective date of the bill. 


“a testimony of District Attorney Miles F. McDonald, House hearings, pp. 71-75, 82 
71 Idem, p. 82 

= Statement before Subcommittee of Senate Judiciary Committee, April 20, 1954, p. 11. 

% U.S. Constitution, art. ITI, sec. 1. 

* See Weinberg v. U. 8. (126 F. (2d) 1004; C. A. 2 (1942)). 

No problem would be presented by the constitutional requirements that the trial of all 
crimes shall be by jury and in the State where the crimes were committed (art. III, sec. 3), 
and that the accused shall enjoy the right to'a public trial by a jury of the State and dis- 
trict wherein the crime was committeed (sixth amendment). The application for the 
wiretap order is necessarily ex parte and no one but the Government has any right to be 
heard thereon. 

*° Federal Rules of Criminal Procedure, rule 41. 
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The clear intention of this section is to enable prosecution of particular indi- 
viduals against whom the Department of Justice claims it has evidence obtained 
through wiretaps sufficient to convict of crimes involving national security.” 

On this provision dealing with taps heretofore obtained, most of the members 
of our committee are of the opinion that the provision does not offend the Consti- 
tution, and they would not condemn a bill because of its inclusion. Six of our 
members believe that this provision raises grave constitutional issues, violates 
the spirit of the Constitution, and creates a dangerous precedent of special legis- 
lation affecting and confined to known individuals. These respective views are 
amplified in a footnote. * 


A MORE WORKABLE DEFINITION 


As already stated, one of the principal considerations which leads the com- 
mittee to support a safeguarded form of authorized wiretapping is the need 
for obtaining effective enforcement of prohibition against unauthorized wire- 
tapping; a necessary step to that end is an amendment or supplement to section 
605 so that either interception or divulgence is illegal. Such an amendment, 
besides eliminating all doubt as to the interpretation of that section, would re- 
move a formidable hurdle which now makes prosecution of unlawful wiretappers 
extremely difficult. As the law now stands, it might be argued that proof of 
interception and lack of authority therefor is not sufficient to support a con- 
viction; thus, although we know that in fact a wiretapper almost invariably 
communicates the information to someone, catching him in the act of wire- 
tapping may not be enough to prosecute. It is hard to see how unlawful wire- 
tapping can be stamped out unless the statute is changed to cover this point. 

The McCarran bill (in its first paragraph, quoted at page 7 above) seeks to 
deal with this problem by prohibiting willful interception and procurement 
thereof, with no reference to divulgence. Possibly this is a little too sweeping, 
as it might include telephone company employees who intercept in the normal 
course of their duties, and probably would include listeners-in on a party line 
where every subscriber knows full well that he talks at his own peril. The 
Federal Communications Commission has suggested that it be made illegal “to 
intercept any communication with intent to divulge, publish, or use it,” and 
that the act of tapping should constitute a prima facie violation.™ The technical 
and drafting problems will require careful study, but they should be met in 


order that unauthorized wiretapping may be prohibited in clear, enforcible 
terms. 





26 See excerpt from House Judiciary report quoted on pp. 3—4 above. 

277A majority of the committee is of the opinion that the provision does not offend the 
Constitution, either as an ex post facto law or as a bill of attainder. Under the rule in 
Thompson v. Missouri (171 U. 8. 380 (1898)), a statute making admissible evidence which 
was inadmissible when the crime was committed is not an ex post facto law: in that case 
the Supreme Court unanimously held that a State law which, after the commission of the 
alleged crime, changed a rule of evidence as to the use of other writings to prove the 
genuineness of a disputed writing was not an ex post facto law. The majority a!so points 
out that the provision here involved would not eliminate a judicial trial, and that “a bill of 
attainder is a legislative act which inflicts punishment without judicial trial.” See 
Cummings v. Missouri (4 Wall. 277, 323 (1866)), quoted with approval in U. 8. v. Lovett 
(828 U. S. 303, 315 (1945)). 

A minority calls attention to the fact that the provision in question is not a change in 
the rules of evidence or mode of procedure intended to be generally applicable, but is 
intended to apply and can apply only to known individuals whose wires were tapped at a 
time when under the law the taps would not have been admissible and which, under the 
provisions of the proposed law with respect to the future, would be equally inadmissible. 
The court in Tompson v. Missouri was careful to point out that the change was not 
intended to operate to the disadvantage of any person; that the new procedure was avail- 
able to the accused as well as to the Government; and that the change cannot be “char- 
acterized as unreasonable” and does not “alter the situation of the accused to his 
disadvantage.”” The provision in question is unprecedented as legislation directed to 
known individuals and not as a measure changing the rules of evidence generally. In 
support of their position that the provision violates the spirit of the constitutional prohibi- 
tions, these members refer to the following passage from the opinion of Justice Chase in 
Calder vy. Bull (3 Dall. 386, 389 (U. S. Supreme Court, 1798)): 

“The ground for the exercise of such legislative power was this, that the safety of the 
kingdom depended on the death, or other punishment, of the offender: as if traitors, when 
discovered, could be so formidable, or the government so insecure! With very few excep- 
tions, the advocates of such laws were stimulated by ambition, or personal resentment, and 
vindictive malice. To prevent such, and similar, acts of violence and injustice, I believe, 
the Federal and State legislatures, were prohibited from passing any bill of attainder; or 
any ex post facto law.” 

The members subscribing to this minority view are Messrs. Doskow, French, Murtagh, 
Peet, Sklar, and Weiner. See also separate report of Messrs. Cooper and Topkis opposing 
legislation permitting wiretapping at p. 27 below. 

22 FCC comments filed at House hearings, pp. 45, 48. 
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WIRETAPPING BY STATE OFFICIALS 


None of the bills makes any reference to wiretapping by State officials. The 
present law on that subject is, to say the least, confused (assuming that Con- 
gress has the constitutional power to prohibit and regulate wiretapping by State 
officials, although that has not yet been precisely decided by the Supreme Court). 
The Court of Appeals of the State of New York has upheld the use in evidence 
of information obtained by wiretapping in accordance with the New York 
procedure, stating that it did not believe that Congress intended by section 605 
to curb the State’s police power.” One of its decisions went to the United States 
Supreme Court and was there affirmed by an equally divided court.” In a later 
case the Supreme Court said that while these and other State court decisions 
were “not controlling here, they are entitled to consideration because of the 
high standing of the courts from which they come.”“” The court apparently 
assumed that tapping of wires by State officials was illegal, but refused to upset 
a conviction for robbery in a State court by means of evidence so obtained, on 
the ground that use in State trials of evidence illegally obtained did not present 
a Federal question. The court declined to read into section 605 a prohibition 
against such use in State trials and it, therefore, did not have to consider whether 
Congress could have prohibited such use. 

Since none of the pending bills considers the problem of wiretapping by State 
officials, our committee did not consider it appropriate to do more than call 
attention to the fact that clarification in this area would serve a highly useful 
purpose. As the cited opinions show, this problem involves consideration not 
only of wiretapping as such, but also of the extent of the national interest in 
protecting wire communications from interference by State officials, and of 
achieving a wise balance between Congress and the State legislatures in de- 
termining methods of State law enforcement.” 


WiIto SHOULD TAP 


The committee is opposed to the granting of the powers involved to any agency 
other than the Department of Justice, and specifically opposes authorizing the 
Armed Forces to tap wires. The House bill contains such authorization (upon 
the express written approval of the Attorney General) ; the McCarran bill does 
not. At the House hearings, representatives of those services failed to point 
out any consideration warranting their use of wiretapping. 

Respectfully submitted. 

Committee on Federal Legislation: Theodore Vearson, Chairman; 
Prescott R. Andrews, Don E. Cooper,” Ambrose Doskow, Thomas 
H. Dugan, James J. Flanagan, John French, Herbert J. Jacobi.“ 
Charles L. Jaffin, John C. Jaqua, Jr., Arthur Kramer, James P. 
Murtagh, Arthur L. Newman, II, Charles D. Peet, Charles I. 
Pierce, Jr., Orville H. Schell, Jr.,6 Solomon I. Sklar, Jay H. 
Topkis,* Royall Victor, Jr..* Joseph L. Weiner, Charles H. 
Willard ™ 


2 Matter of Harlem Check Cashing Co. vy. Bell ies N. Y. 15 (1946)). This decision 
was fol'’owed in People v. Stemmer (298 N. Y. 728 (1948)), and People v. Feld (305 
N. Y¥. 822 (1953) ). 

% Stemmer v. N. Y. (336 U. S. 963 (1949)). 

31 Schwartz v. Texas (344 U. 8. 199, 202 (1952)). 

& Cf. Wolf vy. Colorado (338 U.S. 25, 32 (1949)). 

The National Association of County and Prosecuting Attorneys has requested Congress 
to amend the Federal Communications Act to provide that nothing therein shall be deemed 
to limit the powers of State law erforcement agencies to intercept telephonic and tele- 
graphic communications, etc., “in furtherance of the performance of their official duties, in 
accordance with the laws of the said several States.” House hearings, p. 77. 

® See separate report at p. 27 

™ See separate report at p. 24, and footnote 9. 
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APPENDIX 


H.R. 8649, As PassepD BY THE HOUSE OF REPRESENTATIVES APRIL 8, 1954 


Section 1 is identical with section 2 quoted below except that (a) in the first 
line the word “after” is “prior to,” and (b) the word “Provided” and everything 
thereafter is omitted. 

“Sec. 2. That information obtained after the effective date of this act by the 
Director of the Federal Bureau of Investigation of the Department of Justice; 
the Assistant Chief of Staff, G-2 of the Army General Staff, Department of the 
Army ; the Director of Intelligence, Department of the Air Force; and the Direc- 
tor of Naval Intelligence, Department of the Navy, through or as a result of the 
interception of any communication by wire or radio upon the express written 
approval of the Attorney General of the United States and in the course of any 
investigation to detect or prevent any interference with or endangering of, or 
any plans or attempts to interfere with or endanger, the national security or 
defense of the United States by treason, sabotage, espionage, sedition, seditious 
conspiracy, violations of chapter 115 of title 18 of the United States Code, viola- 
tions of the Internal Security Act of 1950 (64 Stat. 987), violations of the Atomic 
Energy Act of 1946 (60 Stat. 755), as amended, and conspiracies involving any of 
the foregoing, shall, notwithstanding the provisions of section 605 of the Com- 
munications Act of 1934 (48 Stat. 1103), be deemed admissible, if not otherwise 
inadmissible, in evidence in any criminal proceedings in any court established by 
act of Congress, but only in criminal cases involving any of the foregoing viola- 
tions: Provided, That prior to intercepting the communications from which the 
information is obtained, an authorized agent of any one of said investigatorial 
agencies shall have been issued an ex parte order by a judge of any United States 
Court of Appeals or a United States district court, authorizing the agent to inter- 
cept such communications. Upon application by any authorized agent of any 
one of said investigatorial agencies to intercept communications in the conduct 
of investigations pursuant to this section, a judge of any United States Court 
of Appeals or a United States district court may issue an ex parte order, signed 
by the judge with his title of office, authorizing the applicant to intercept such 
communications, if the judge is satisfied that there is reasonable cause to believe 
that such crime or crimes have been or are about to be committed and that the 
communications may contain information which would assist in the conduct of 
such investigations.” 

Section 3 provides that no person shall divulge or use the existence or mean- 
ing of any information contained in the order or obtained pursuant to this act 
except for the purposes there enumerated. Section 4 makes willful violation 
“of this act” punishable by $5,000 fine and/or imprisonment up to 1 year and a 
day. Section 5 authorizes carriers subject to the Communications Act to permit 
“such interception and disclosure” of such communications. Section 6 is a 
separability clause. 


SEPARATE REPORT IN FAVOR OF THE HOUSE WIRETAPPING BILL ( H. R. 8649) 


The report of the majority characterizes the Keating bill (H. R. 8649) in 
the form passed by the House on April 8, 1954, “as having a basically inadequate 
objective” and, therefore, presumably opposes its enactment. The undersigned 
favor the immediate enactment of the House-approved Keating bill, and, accord- 
ingly, we are compelled to record our dissent from the report of the majority. 

The majority takes a more kindly view of the McCarran bill (S. 3229), the 
“approach” and “objective” of which are endorsed. The majority recommends 
enactment of the McCarran bill, with the suggestion that “improvements in its 
lesser aspects” should be made. We are fearful, however, that inability to work 
out its precise provisions with reasonable promptness will prevent immediate 
legislation on the all-important subject of the use of wiretap evidence in national 
security cases. 
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The specific area of our dissent is a narrow one, since we agree with the 
majority on what are probably the two most important issues in the considera- 
tion of the general problem of wiretap legislation: (1) the necessity of a court 
order; and (2) the desirability of a comprehensive wiretap statute that will 
properly describe the area in which wiretapping is to be legal and will forbid 
all other wiretapping in clear and enforcible terms. 

The House bill goes only to the admissibility of wiretap evidence in the Fed- 
eral courts in national security cases, and if it is enacted, there will still remain 
the need for a comprehensive revision of section 605 of the Communications Act. 
As the majority points out, a clear statement of what wiretapping is legal and 
what wiretapping is illegal would automatically solve the problem of admis- 
sibility in evidence, since the rule of evidence in the Federal courts and in some 
State courts is that illegally obtained evidence is inadmissible. 

The present state of the law in the Federal courts is, in our view, against 
the best interests of the Nation. The prohibition against the use of wiretap 
evidence in the Federal courts is absolute. Even the prior approval of the entire 
Federal judiciary would be ineffective, since there is today no machinery for 
obtaining a court order. The need for relaxation of this inflexible rule is recog- 
nized is the majority report. 

The House bill would give immediate relief in an area of paramount impor- 
tance, where relief is necessary. The safeguard it contains is adequate: it re- 
quires a prior court order for the admissibility of future wiretap evidence. We 
are glad to note that a majority of the committee agrees that the provision per- 
mitting the admissibility of wiretaps heretofore obtained without court order 
is unobjectionable in this national security area. The House bill deals satis- 
factorily with the only subject it purports to deal with—the admissibility of 
wiretaps in this field. 

So much for the question of wiretapping in the field of national security. As 
far as the search for a comprehensive treatment of the legality or illegality 
of wiretapping in all fields, and of course the correlative question of admissi- 
bility of evidence procured thereby, is concerned, the McCarran bill has the 
virtue of going toward the heart of the problem. We, of the minority, how- 
ever, in so far as a comprehensive bill is concerned, do not agree with the 
McCarran bill because we are of the view that wiretapping evidence obtained 
after a prior court order should be admissible in the prosecution of any felony, 
Federal or State offense. Of equal importance, in our view, is the fact that 
the McCarran bill does not appear to deal with the important and somewhat 
difficult problem of wiretapping by State officials under State law. It is our 
view that as to the proper scope of wiretapping by State officials, the New 
York statute has proved most satisfactory in theory and in practice. 

Behind our specific dissent from the report of the majority, there is general 
disagreement as to the degree of the evil of wiretapping. We subscribe to the 
orthodoxy, emphasized in the majority report, that wiretapping is “dirty busi- 
ness.” But so are many of the essential tools of law enforcement, such as shad- 
owing, spying, eavesdropping, impersonation, and other forms of deception and 
trickery. 

In conclusion, we are impressed by the fact that in the past 25 years at least 
6 Attorneys General, Republicans as well as Democrats, have advocated some 
form of permissive wiretapping legislation: Mitchell, Jackson, Biddle, Clark, 
McGrath, and Brownell. 

Respectfully submitted. 

HERBERT J. JACOBI. 

ORVILLE H. SCHELL, Jr. 

RoYALL Vicror, Jr. 

CHARLES H. WILLARD. 
May 3, 1954. 


SEPARATE REporT OpPOSING LEGISLATION PERMITTING WIRETAPPING 


We may legalize wiretapping by Federal agents in certain cases and with cer- 
tain safeguards. We may leave the law in its present uncomfortable state— 
where the Department of Justice daily breaks an artlessly drawn law and, as is 
only reasonable, refuses to enforce it. Or we may clearly prohibit wiretapping. 
Since we know of no substantial evidence showing either of the first two of these 
possible courses to be either necessary or desirable, we favor the third. 
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Wiretapping is a dirty and a dangerous business, a sneaky intrusion on the 
right to be let alone. Its use by agencies of government should be permitted only 
to the extent that persuasive evidence demonstrates its necessity. We know of 
no such evidence. 

Instead of evidence, proponents of legislation legalizing wiretapping and de 
fenders of the status quo offer opinions and arguments. The Attorney General 
and his aides tell us that the legislation is necessary. We hear it argued that it 
is most unreasonable to restrict law enforcement agents to common law tech- 
niques when they are fighting criminals who are equipped with the latest techni- 
cal developments in the field of communications. 

But opinions, no matter how august their sources, are hardly enough to justify 
anything so clearly dangerous as wiretapping. And do the arguments about tech- 
nological equality mean anything more than that criminals can use the tele- 
phone? 

There is no need to reach a decision on the sole basis of opinions and argu- 
ments. The Department of Justice has apparently been tapping wires since at 
least early in the forties. Why should not the record of what it has achieved 
with this technique be made public? Doubtless there are parts of this record 
which the national interest will require to remain secret, but enough material 
could surely be disclosed to make whatever case is to be made for or against 
wiretapping. 

Unless and until such a fact-buttressed case is made for wiretapping, we think 
its use by Federal authorities should be forbidden. We agree with the majority 
of this committee that section 605 of the Communications Act now contains a 
sufficiently plain prohibition, but if plainer language is needed to accomplish the 
desired end, we would urge the Congress to adopt the plainest language possible. 

We do not mean to suggest that wiretapping should be made illegal when done 
with the consent of the person whose line is tapped. Since the person consenting 
would be free in any event to publish the contents of a tapped telephone conver- 
sation, the result of tapping would be only to increase the accuracy of any sub- 
sequent report. Hence wiretapping can readily be used to combat kidnaping and 
extortion where a telephone is used either in committing the crime or in obtain- 
ing its rewards. 

Perhaps it would be appropriate to note that the skepticism which questions 
Federal use of wiretapping becomes even stronger on contemplating use of the 
technique by State and local law enforcement agencies. So far as we have been 
able to discover, these agencies do not report on how many taps they use or on the 
results obtained. Fairly devoted attention to the New York City newspapers 
suggests, however, that a considerable number of taps are constantly employed 
in the war against bookmaking, prostitution, and the fixing of athletic contests. 
We have not as yet heard it suggested that, because New York law enforcement 
officials have this drastic weapon, New York is measurably freer of these evils 
than it would be if New York’s citizens were free from wiretapping. 

State and local enforcement agencies are concerned primarily with threats to 
the person, not to the State. These agencies, then, should show even more proof 
of their need for this technique than we should ask of Federal officials charged 
with the security of the Nation. Failing to make such proof—and they have not 
yet done so—such agencies should be forbidden to intrude on the privacy of free 
citizens. Wiretapping itself, after all, is a severe threat to the person: wide- 
spread wiretapping may even be considered a less healthy situation than wide- 
spread bookmaking. 

Such, then, is our position on the over-all desirability of legislation dealing 
with wiretapping, as viewed in the light of the evidence presently available. We 
would add, however, that if, willy-nilly, there is to be legislation broadly legal- 
izing “an insidious intrusion on rights of privacy,” then neither the recommenda- 
tions of the majority of this committee nor any of the pending legislative pro- 
posals surround this intrusion with what we regard as adequate safeguards or 
protection against abuse. So far as we can ascertain, there has been proposed no 
real check upon the misuse of information obtained by legalized wiretaps; per- 
sons agerieved would be left substantially without recourse. 

Doubtless the ready answer to this criticism—as to the suggestion that no real 
need has been shown for legislation legalizing wiretapping—is that the national 
security requires speedy enactment of legislation of the type proposed. We 

might suggest, however, that the national security may depend as much on the 
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pride, self-respect and privacy of all of us as it does on the Government’s know- 
ing that there is none among us disloyal, not even one. 


Respectfully submitted 


Don E. Cooper. 
Jay H. TopxKts. 


May 3, 1954. 

Mr. Pearson. Under the bylaws of our association, our committee 
on Federal legislation is charged with the duty of examining various 
legislative measures pending in the Congress, with authority to pro- 
mote or oppose the same on behalf of the association. 

Our committee’s report is primarily concerned with H. R. 8649, 
as passed by the House of Representatives on April 8, 1954, and with 
S. 3229 introduced by Senator McCarran of your committee. For the 
reasons discussed in our report, our committee considers that the 
House bill has a basically inadequate objective, though it represents 
constructive accomplishments. We endorse the approach taken by 
the McCarran bill. 

On the two most important issues raised between these two bills, 
the position of our committee is, first that the Attorney General 
should be auhorized to wiretap in the specified areas, provided prior 
court approval is obtained upon a showing of reasonable grounds 
therefor, and, second, that all other wiretapping should be prohibited 
in clear, enforceable terms. We favor the enactment of the McCar- 
ran bill to accomplish these two important objectives, although we 
believe that improvements in its lesser aspects are desirable. 

I shall confine my statement to our committee’s views on these two 
objectives. My statement represents the views of a substantial 
majority of our committee, and (as shown by separate reports signed 
by certain members) all but 2 of the 21 signers concur on these im- 
portant objectives. 

As to the necessity of a court order before any tap is made: 

Although we believe the House bill still leaves much to be desired, 
it represents a marked improvement over the bill as reported out by 
the House Judiciary Committee, which imposed no court-order re- 
quirement whatsoever. Under the House bill, before installing a 
wiretap, the Department of Justice would need to consider whether 
there was reasonable likelihood that the Department would later 
want to use the results of the tap in evidence. And the Department 
would either have to obtain the required order, or run the risk of not 
being able to introduce either the transcript itself or any informa- 
tion developed as the result thereof. 

The House bill however, would in practice still leave free from 
any court supervision a large area for wiretapping. This would be 
open not only to the Department of Justice but also all other branches 
of the Government—and, as a practical consequence, to everyone else. 
This is the use of wiretapping as an ordinary method of investigation, 
to keep anyone under surveillance, or just for “snooping,” as Presi- 
dent Roosevelt called it. 

_ Here the contrast between the House bill and the McCarran bill 
is most conspicuous. The McCarran bill not only requires a court 
order as a condition precedent to any interception, whether to be 
used in evidence or not; it also requires the judge to determine that 
there is reasonable ground for belief that such interception will result 
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in the procurement of evidence of the commission of any of the speci- 
fied national security crimes. This standard for the degree of proof 
is the same as that fixed by the New York statute. 

Our committee believes that this approach of requiring a court 
order for all interceptions is sound, and should be adopted by the 
Congress. The vital objective is that the need and justification for 
wiretapping should be the subject of independent examination in each 
Instance. 

At the hearings last summer before a House Judiciary subcom- 
mittee, District Attorney Miles F. McDonald testified favorably as to 
his experience under the New York statute, which requires a prior 
court order for any wiretap. Speaking of such a requirement, he 
said : 

I might say in my own opinion that is a necessary part of proper intercep- 
tion + * ®, 

Asked why he thought a court order necessary, he said in replying: 

I think prosecutors, myself included, can be overzealous * * * the judge is a 
safeguard. He is a check and a balance that prevents you from being too rash. 

Although, under the views of a majority of the Supreme Court, 
wiretapping does not violate any constitutional protections, the im- 
portance of a prior court order for any wiretap is much the same as 
in the case of a search warrant. The requirement of a search war- 
rant is made 
so that an objective mind might weigh the need * * *. The right of privacy 
was deemed too precious to entrust to the discretion of those whose job is the 
detection of crime and the arrest of criminals. Power is a heady thing * * * 
(McDonald y, U. 8., 385 U.S. 451, 455 (1948).) 

‘Two main reasons have been mentioned for not requiring a court 
order before any wiretap: (1) The need for security, that is, the avoid- 
ance of leaks, and (2) the need for speed. Our committee feels that 
neither reason is adequate. 

As to the first, “ one additional person need learn of a con- 
templated wiretap if a court order is required—the judge himself. 
If New York has can serve as an example, the affidavits in sup- 
port of an order to permit a wiretap are submitted in confidence to the 
judge, and they need not go through any clerk or other court function- 
ary. The order granted is not published. The order and affidavit are 
filed in the judge’s own safe. 

Senator Witey. That is the House bill, isn’t it, in substance ? 

Mr. Pearson. The House bill as to the future, sir. 

Senator Witry. You would make it as to both. 

Mr. Pearson. Yes; which would have the effect of preventing it in 
the past, if of course no court orders were obtained. 

Senator Witry. The court would grant it on the basis of an appli- 
cation in chambers; wouldn’t have to have any notice, and so forth? 

Mr. Pearson. And I should say also a difference between the kind 
of bill we favor and what the House favors is that the House bill re- 
quires the court order only if the wiretap is going to be admitted in 
evidence, whereas the McCarran bill requires it in all cases, whether 
it is going to be admitted in evidence or not. 

Senator Wiiry. You apparently are basing your conclusion upon 
your experience in New York State. Are you going into the dissimi- 
larity, where you have 48 States ¢ 
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Mr. Pearson. I speak of the problems of jurisdiction just a little 
later on, sir. 

Senator Wirery. Carry on. 

Mr. Pearson. The danger of a leak in letting one additional person 
learn of the wiretap—and a Federal judge at that—is miniscule when 
one considers the number of people who are necessarily aware of any 
wiretap. Each tap involves a large staff to locate the proper wires, 
install the equipment, keep the equipment under surveillance and 
transcribe any information secured, let alone the telephone company 
personnel who provide information as to the leads, and the people 
within the Department of Justice who have ordered the tap or to whom 
the information is sent. 

Senator Wirey. Of course, that is only true where you have a 
physical tap. 

You heard here today that by simply putting a little instrument 
on the wall you can do the job. You can do it without even a physical 
contact. That isatap,isn’t it? 

I am just wondering, then, if your last statement isn’t too narrow 
n its thought that you have got to have a lot of people know all 
about it. If I want to ts up a wire in the next room, I can have one 
of these instruments and just put it right onto the w: all, as indicated 
here today, and that is the end of it. 

Mr. Pearson. It would reduce the staff. For instance, you wouldn’t 
need to contact the telephone company people at all. 

Senator Wier. I wouldn’t have to contact anybody. I know you 
are going into a hotel. I am going up to Princeton this afternoon 
to talk to the students up there. I have a room in the hotel. Some- 
body in the next room knows I have that room and that I am taking 
my wife along. All they have to do to hear our conversation is put 
one of these little instruments on the wall. That is wiretapping, 
isn't 1t 4 

Mr. Pearson. That is right. An instrument on the wall. If 
were just hearing what took place in the room, it would not be wire- 
tapping within the meaning of the statute. 

Senator Witry. No, but they could make contact apparently with 
these instruments in relation to a telephone conversation that I am 
carrying on. 

Mr. Pearson. That is right. 

Senator Witry. Well, that is wiretapping, within the meaning. 

Anyway, you don't mind my interrupting? 

Mr. Pearson. No,sir. Tam very grateful—— 

Senator Wirry. That is the only way a mind like mine operates, 
by asking questions. 

Mr. Pearson. I think it is much better to deal with them at the 
time. 

In the circumstances, the testimony of District Attorney McDonald 
is not surprising : 

Mr. Keating. But so far as leakages in the court are concerned, have you 
ever had any bad experience? 

Mr. McDonaLp. Never. 

Senator Witry. Just one moment, there. Is McDonald the State’s 
attorney ¢ 

Mr. Pearson. District attorney, Kings County. 
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Senator Witey. All right. .He is talking about offenses within your 
State statute. 

Mr. Pearson. That is correct, si 

Senator Winery. Offenses that have been committed. 

Mr. Pearson. Correct. 

Senator Witey. Now, we are talking about preserving this country 
from espionage, offenses that might be committed, about planting 
bombs, as Hoover said, that can be put in a stick. We have rascals 
coming into this country whose purpose is to bring sabotage, create 

trouble in our plants, and if things get tough undoubtedly blow up 
the plants. It seems to me that we have got to evaluate that situation, 
as we see the world picture, entirely differently from local crimes. 
Don’t you think so, too ? 

Mr. Pearson. I think the importance and necessity of giving the 
officers charged with enforcing the law the power to find and convict 
criminals is much greater, yes. It still leaves open the question as 
to: Should they be free to do it without any other supervision? And 
then that leads in turn to the question which I was just dealing with 
here: Will the added supervision of a court order seriously interfere 
with the operations of the Department of Justice ¢ 

Senator Witey. Does your statute provide, in New York, that, for 
instance, if a district attorney hears information that robbery is 
about to be committed, he can tap a wire on that / 

Mr. Pearson. My understanding is: No. The crime hasn’t been 
committed. 

Senator Witry. Well, by Jove, I don’t want to have him burn the 
house down and then try to find out who did it. That is an important 
distinction. I want you to cover it with your fine legal mind. I think 
in the America of today, yes. Fifteen or twenty years ago, no. In the 
America of today we have to face it with new instrumentalities. That 
is what we are thinking about. And that is our responsibility. And 
with your fine legal mind, I want you to keep that point in mind. 

Mr. Pearson, That is an important point, sir. 

As to the second objection, the supposed need for speed, our com- 
mittee has been informed that a good wiretap cannot be installed 
within a short time. Also, that in the same period of time it would 
take to complete the arrangements for the tap, there would be adequate 
opportunity to obtain a court order. 

Senator Weiker. May I interrupt, Mr. Chairman / 

You heard the distinguished witness just ahead of us, Mr. Coar, 
and he certainly didn’t indicate it would take "ery long to tap a wire, 
clid he? 

Mr. Pearson. In the case where you were using a hotel room, where 

you could get access. 
* Senator Weiker. Of course, we are going around the bush there. 
It might be a hotel room or some other place. But I just doubt very 
much, in view of his testimony, that it will take so long to do those 
things. 

Mr. Pearson. It could vary, certainly, as his testimony shows. 

Senator Weiker. Very well. I am sorry for the interruption. 

Mr. Pearson. That is all right. 

In a city, for example, though the telephone company may furnish 
the locations of the multiple terminal outlets which are available, it 
requires a field “casing” of each location to make the best selection. 
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After that must follow the difficult and time-consuming task of finding 
a secure listening post. 

Attorney General Brownell, in testifying before you 2 weeks ago, 
stated that it would be necessary to go to a number of judges to obtain 
orders in conspiracies stretching across the country. He expressed 
the opinion that “a Federal judge in one district cannot grant an 
order for interception of a communication in another district.” While 
the McCarran bill specifically requires that the order be made by a 
Federal judge for the district within which the interception is sought, 
the House bill does not. We see no need for such a restriction. Con- 
gress has power under the Constitution to ordain and establish inferior 
courts. (Article III, section 1.) 

There would of course need to be appropriate language to make 
clear that this special grant of jurisdiction extends beyond the district 
lines. Then there would be no application for the doctrine that a 
district court’s jurisdiction is geographically limited where the statute 
conferring jurisdiction is silent. No problem would be presented by 
the requirements of article ILI, section 3 of the Constitution, that the 
trial of all crimes shall be by jury and in the State where the crimes 
were committed, nor by the requirement of the sixth amendment that 
the accused shall enjoy the right to a public trial by a jury of the State 
and district wherein the crime was committed. 

Senator Weixer. I probably didn’t follow you there. 

Mr. Pearson. I was speaking of what seemed to us the only two 
conceivable constitutional provisions that might bear on this problem 
that was raised by Attorney General Brownell’s statement. There 
are these 2 provisions, 1 in the judicial section of the Constitution, 
and the second in the sixth amendment. But both of these deal solely 
with trials, and they require in one case that the trial, in article IT], 
be in the State where the crime is committed, and the one under the 
sixth amendment, that the accused is entitled to a jury trial, the Jury 
being of the State and district where the crime is committed. 

Senator WeLker. So that I may be cleared upon that matter, do 
you advocate that the trial be held not in the jurisdiction wherein the 
crime was committed ? 

Mr. Pearson. We weren't speaking of the trial, sir. We were 
addressing ourselves to the question of: Should this proposed statute 
provide that the Department of Justice, or the Attorney General, or 
whoever would have to apply for a court order, if there is a court 
order requirement, should be entitled to go to any Federal court any- 
where, or should he, as under the McCarran bill, be obliged to go to 
the Federal court in the district where the actual interception takes 
place ? 

And the Attorney General in testifying pointed out that the kinds 
of crimes, national security crimes, as to which Senator Wiley has 
just spoken, are very apt to be conspiracies, and they are very apt to 
stretch over a large part of the country, so that it would be very 
natural that you would want to have taps in more than one State. 
And under a bill such as the McCarran bill, it would be necessary to 
go to the district judge in each State, and, where a State was divided 
into districts, into each district, where you wanted that to be done, 
which would be quite a burdensome process. 

And the point we make here is that it seems to us that there would 
be no constitutional requirement that you would have to do that, a 
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constitutional requirement that would require a McCarran bill pro- 
vision saying that you must go to the judge in the district where the 
tap is. 

Senator WeLker. In other words, you feel that a district judge in 
the southern district of New York could call up Judge McCullough 
or send an agent out to Judge McCullough’s district from Portland, 
Oreg., and authorize a wiretap / 

Mr. Pearson. We feel that Congress has the power to pass a statute 
that would provide that. 

Senator We_ker. Well, now, but don’t you feel that is going pretty 
far afield ? 

Mr. Pearson. I was speaking constitutionally. 

Senator Weiker. You are talking to Just an old oe lawyer 
now. I will go into that on the cross examination later, 

Mr. Pearson. But I was speaking of these two conatidinticnnn 
requirements which are directed solely at trials, which of course are 
not involved here. 

The application for the wiretap order is necessarily ex parte, and 
no one but the Government has any right to be heard thereon. 

The objections which have been made against the requirement of a 
court order do not seem to be serious. They are certainly insignili- 

cant when weighed against the purposes which the order is intended 
to serve. 

As to our second important point, namely, that all wiretapping 
Which is not specifically authorized should be prohibited in clear, 
enforceable terms : 

One of the principal considerations which leads our committee to 
support a safeguarded form of authorized wiretapping, is the need for 
obtaining effective enforcement of prohibition against unauthorized 
Wiretapping. A necessary step to that end is an amendment or supple- 
ment to section 605 of the Communications Act of 1934, so that either 
interception or divulgence is illegal. Such an amendment, besides 
eliminating all doubt as to the interpretation of that section, would 
remove a formidable hurdle which now makes prosecution of unlawful 
Wiretappers extremely difficult. As the law now stands, it might be 
argued that proof of interception and lack of authority therefor is 
not sufficient to support a conviction. Thus although we know that 
in fact a wiretapper almost invariably communicates the information 
to someone, catching him in the act of wiretapping may not be enough 
to prosecute, 

The McCarran bill in its first paragraph seeks to deal with this 
problem by prohibiting willful interception, and procurement thereof, 
with no reference to divulgence. Possibly this is a little too sweeping, 
as it might include telephone company employees who intercept in 
the normal course of their duties. And it probably would include lis- 
teners-in on a party line, where every subscriber knows full well that 
he talks at his own peril. 

Senator Winey. I have a party line on my little farm in Wisconsin. 
Boy, when you take it down, you can hear the rest of them come down, 
click-click-clack-click. 

Mr. Pearson. But if I may interrupt, Senator, I think the philos- 
ophy that needs to be considered there is th: at there is a difference be- 
tween good manners, good morals, and going to jail for 10 years and 
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paying a $5,000 fine. Maybe it isn’t a nice thing for your neighbors 
to do, but you don’t want to try to put everybody in jail. 

Senator Wirey. I think somebody said you should never shackle 
the inquisitiveness of the human mind. 

Mr. Pearson. The distinction, I think, of course, in the case of the 
party line 

Senator Werker. In a manner of speaking, on Senator Wiley’s 
party line, what does the innocent person have to fear from a wiretap ? 
They can tap the line all day long. 

Senator Witry. In fact, some years ago someone called up and said, 
“Your line is tapped.” 

I said, “Tell the blankety-blank he can get his earful without tap- 
ping. Just have him come up here.” 

Well, we have to have a little humor in this. 

Go ahead. 

Mr. Pearson. The Federal Communications Commission has sug- 
gested that it be made illegal to intercept any communication with in- 
tent to divulge, publish or use it, and that the act of tapping should 
constitute a prima facie violation. The technical and drafting prob- 
lems will require careful study, but they should be met. 

May I conclude by quoting an apt statement taken from the separate 
report of four members of our committee, namely : 

* * * we agree with the majority on what are probably the two most im- 
portant issues in the consideration of the general problem of wiretap legislation : 
(1) the necessity of a court order; and (2) the desirability of a comprehensive 
wiretap statute that will properly describe the area in which wiretapping is to be 
legal and will forbid all other wiretapping in clear and enforceable terms. 

Senator Witey. When you find yourself amidst a gang of cut- 
throats, you have to take appropr iate action so that you don’t get your 
throat cut, someone said. Certainly we have enough information in 
this country that at every level the Kremlin’s agents are seeking to 
penetrate. And we know that with the diabolical instruments that 
the human mind has invented, anything can take place unless we 
are adequate to meet the challenges that come from the nefarious acts 
of those people. Public safety is far more important, or to put it 
another way, the safety of the Republic is far more important, than 
the mere matter of some person whose rights might be stepped upon. 
We have an instrument here that can add effectiveness to the arms of 
government that can really look after the Republic. 

Now, I am going to ask you 2 or 3 questions. Isn’t all your experi- 
ence simply based on local experience in New York State, so that what 
you have done is simply a matter of considering what has taken place 
there after the crimes have been committed ? 

Mr. Pearson. I should say first that 1 asked permission to bring 
with me Mr. Harris Steinberg of the New York bar, who has expert- 
ence both on the prosecuting and defending end of criminal actions. 
And in so far as there are questions about the operation of the New 
York statute, he could answer those much more effectively than I. 

Senator Wretker. Mr. Pearson, you can answer that. I think that 
isa fair question for you. You are the author of that statement. 

Mr. Pearson. The question being as to whether our views are based 
solely on the operation of the New York statute? 

Senator Witey. Yes. 
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Mr. Pearson. I don’t feel so, sir. 1 feel it is a problem of balancing 
this very important need for the safety of the Republic, as you put 
it, against the rights that all of us would like to see respected, the 
so-called rights of privacy. I cannot follow.as to why the Depart- 
ment of Justice thinks that it would be seriously impeded if it were 
required to obtain a court order before a wiretap is made. It seems to 
me that that would clearly eliminate all possible questions about 
undue invasions of rights of privacy or abuse of power. 

The only question—I think you put your finger on it yourself a 
while ago—is: Would it seriously interfere with the operations of 
the Department of Justice? Those are all highly important. Their 
interests of the preservation of the Nation itself and of all the private 
citizens of the Nation as a part of that Nation. 

It may be that with some of these remarkable instruments you can 
tap fast, but these conspiracy cases, as I understand them—I know 
nothing more about how they are conducted than what everyone — 
in the newspapers, but I h: id gathered that where a conspiracy of : 
foreign power is at work, it isn’t something that happens in 24 ovolg 
It isn’t going to be pulled off like a bank robbery. It goes on for 
weeks and months and years. 1 can’t conceive that there isn’t ample 
opportunity to obtain the court order, as soon as anyone in the Depart- 
ment of Justice thinks we ought to put a tap on the wire of So and So. 

Senator Witry. I know, but yousay, “So and So.” Is it your opinion 
that there would be any questions as to the competency of the testimony 
if we put in the statute the language that they have got in the House 
bill, possibly amending it a little bit so that when any Federal judge 
issues the order, such evidence would be competent in any Federal 
court! 

Mr. Pearson. In other words, no geographical limitation at all? 

Senator Winery. Yes. 

Mr. Pearson. It is our view that such a statute would be valid. 

Senator Witry. In other words, it goes to competency, the making 
of evidence competent, instead of to the jurisdiction of the court. 

Mr. Pearson. I am not sure that I follow you on that last, Senator. 

Senator Witry. Well, a Federal judge in New York couldn’t issue 
a search warrant here in Washington, or authorize search warrants, or, 
I guess, issue any order that would have any authority in it, outside 
of the the jurisdiction of his court, could he é 

Mr. Pearson. The case you are speaking of, I think, is the Weinberg 
case, that was used in the House debate. My reading of that case 
indicates that it holds nothing more than that where the statute under 
which the judge authorized the search warrant—I think it was the 
search warrant, wasn’t it?—is silent, the court will not assume that 
Congress meant to ae the judge any more power than within his own 
geographical are 

I find shines in the opinion that suggests that it would be impos- 
sible constitution: lly. It is true that the court refers to the two con- 
stitutional provisions that I mentioned here. But those are in aid of 
the presumption that if the statute is silent, it is not to be presumed 
that Congress meant to extend the court’s power outside his district. 

Senator Witey. I think there is a great distinction between issuing 
a search warrant—I haven't any question about that, that what it 
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decided was that the search warrant in one jurisdiction could not be 
a search warrant in another jurisdiction. 

Mr. Pearson. Because Congress hadn’t said so? 

Senator Witry. Well, because the court hasn’t got the jurisdiction. 

Mr. Pearson. But Congress confers the jurisdiction. 

Senstor Witey. The proper authority hasn’t conferred the juris- 
diction upon the court. 

Mr. Pearson. That is right. 

Senator Winey. Now, I think there is a vast distinction between giv- 
ing a court jurisdiction in relation to issuing an order or a warrant 
that was effective within its jurisdiction, and Congress making ev}- 
dence competent on a condition precedent, either that the Attorney 
General authorized it or that a competent court authorized it. Is that 
your conclusion ¢ 

Is that your conclusion, Mr. Steinberg, over there 4 

Mr. SretnperG. Not mine, sir. 

Senator Witry. I just wanted to get it clear in your mind. 

Mr. Prarson. There are two different questions involved, if I 
follow you. 

Senator Wirey. Let me put it to you a little more succinctly. Is it 
your opinion, after studying the subject, that the House bill that has 
come over here makes the evidence competent in all the 48 States and 
Territories, when a court order, by any Federal court, has authorized 
the same ¢ 

Mr. Pearson. Yes,sir. I believe it would make the evidence admis- 
sible, even though the court order was given by a court in a district 
outside the district where the tap was to be. 

Senator Witey. W better say “competent.” Because it might 
not be admissible for other reasons. That is what you mean? 

Mr. Pearson. Oh, yes. I am speaking solely on the admissibility 
so far as that statute goes. 

Senator Witey. Well, again, is it your thought that that should be 
simply on an application to any Federal judge in any of the 48 States ? 

Mr: Pearson. I think it would be very desirable to make it abun- 
dantly plain. I believe there was one court case that held that it was 
the wording “any judge” or something of that sort—or “within a 
State,” and they construed it to mean districts within the State and 
not districts without the State. 

I think the language should be clear. 

Senator Witey. I know, but conspiracy against the United States, 
as you say, or a foreign agent arriving here traveling around on our 
planes. The other day a plane traveled across the continent in less 
than 4 hours. We have got to have an instrument here that is effective 
to meet the challenge. Otherwise we have got blinders on our eyes, 
as I see it. We are not responding to the danger that is here. 

All right, Senator Welker. 

Senator WeLker. I take it, Mr. Pearson, that you base most of your 
conclusions and the conclusions of your committee on the operation of 
the wiretap legislation that you have in the State of New York? 

Mr. Pearson. Well, plus the testimony that has been given at the 
hearings last summer. Mr. McDonald spoke primarily of his ex- 
perience in New York. 
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Senator Weiker. I am very familiar with that, in which he made 
the statement that he never heard of an innocent person harmed by a 
wiretap order in his 14 distinguished years, as a prosecutor. Is that 
correct ¢ 

Mr. Pearson. I believe he made that statement, yes, sir. 

Senator Wevxer. It is obvious that you have had no experience 
with Federal legislation that permits wiretapping, notwithstanding 
the fact that the Supreme Court of the United States has held that 
wiretapping does not violate the fourteenth amendment, that is, 
— search and seizure, I believe, and the fifth amendment, as to 

1 person declining to give testimony against himself, which might 
incriminate him. So the only objection to this is because of the FCC 
Act, 605. 

Now, since you haven’t had any experience—and I believe that is a 
fair conclusion, and I don’t want to intimidate you or anything, be- 
cause none of us have had any experience with wiretapping legisla- 
tion other than in the Thompson case, where it was reversed, and the 
Olmstead case, and others of that nature—I take it that most of your 
experience has been based upon the committee’s study of the opera- 
tion of legalized emeene inthe State of New York. 

Mr. Pearson. Well, sir, there is a great deal in the decided cases, 
as you know, that discusses the ins and outs of the problems of sec- 
tion 605, which was what we are presuming to do. 

Senator WeL_xer. Yes, I have read that. I have read this business 
of “dirty business.” TI have read the Olmstead case. I have read the 
Thompson case. I think I have read almost everything I can on that. 

Are you ac quainted with the former distinguished c chi airman of the 
House Judiciary Committee, Congressman ( ‘eller 

Mr. Pearson. No, sir, I am not. 

Senator WeLKer. Quite an able lawyer 

Mr. Pearson. Indeed. ves. 

Senator Werxer. Are- you acquainted with his testimony that he 
gave a year ago before the Judiciary Committee of the House of 
Representatives ? 

Mr. Pearson. I have read it, sir. 

Senator Weixer. And I take. it you are acquainted with the testi- 
mony that he gave before our committee, Senator Wiley’s committee, 
a few weeks ago, whatever it may have been. 

Mr. Prarson. No, sir; I am not. 

Senator Weiker. Well, I am going to recall to you, in the process 
of saving time, quoting to you page 19 of the official wiretap hearings, 
serial No. 7, May 20-July 8, 1953, at the top of page 19, and I am 
quoting Congressman C eller: 

Beyond that, you have to have some degree of uniformity here. If you are 
going to allow a district judge to give permission to wiretap, you are going to 
have every judge devising his own plan or method whereby this shall be done, 
and you would therefore have a failure of uniformity and grave difficulties 
emanating from the lack of uniformity— 
that comes from a pretty high authority here a year ago. 

What do you have to say to that‘ 

Mr. Pearson. I would say that that is why there are appellate courts. 

Senator Werker. Well, now, what does that have to do with this 
here? If a man is legally convicted, he certainly has his right to his 
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day in court. He certainly has his right to go to the appellate court. 
But I am speaking now about the granting to some 200 Federal judges, 
the discretion to permit a wiretap. If ‘Congressman Celler said in 
1953 that we should have some form of uniformity here, or grave diffi- 
culties would result, I think that strikes at the very heart of the matter 
that the chairman raised a moment ago. 

Mr. Pearson. Well, sir, there is this angle to it, that if you had a 
statute that would let the Department of Justice go to any district 
judge anywhere in the country, I take it that the criticism of such a 
statute would be not so much that it wouldn’t achieve uniformity as 
that it would encourage the Department of Justice, after the thing had 
been going on for a while, to go to the easiest judge. 

Senator Weiker. I know that you are convinced that judges are 
probably no more brilliant than prosecutors or the chairman of this 
committee, and reasonable minds might differ. And you are going to 
have to have a uniform schedule set up here. And if you have to go to 
200 different judges, I think you are going to be ina dilemma. 

Now, quoting further at the bottom of page 19 from the meet of 
the distinguished Congressman from New York, again a year ago: 

Now, I happen to know that there is no secrecy on occasions in the granting of 
these ex parte orders in the State of New York. I think we ought to take a leaf 
from that New York book and be mighty careful. For that reason, I am of the 
opinion that only the Attorney General should have the right, and there should 
be no need to go to the United States district court for this order. 

Now, how does that coincide with your testimony that these ex parte 
orders are so secret, sir? 

Mr. Pearson. I cannot speak from personal experience, because I 
haven’t handled that kind of case, and Mr. Steinberg, who is with me, 
will speak of it. Butcould I goon? I would still like to answer your 
question to the extent I can. 

Of course, Congressman Celler’s testimony is directly opposed to 
that of District Attorney McDonald. As a matter of fact, McDonald 
said that he had never had experience with a leak in the court, and 
at another point in his testimony he said he had only had one experi- 
ence of a leak in any way, and that was a leak through an employee 
of the telephone company. 

Senator Werker. Yes. Now, with all due respect to the great 
prosecutor, Mr. McDonald, I am not about to assume that he has per- 
sonal knowledge of all the leaks that might happen out of a Federal 
court or of the district court. Now, that is just perfect common 
knowledge. What is the difference between the ex parte order, as 
proposed by you, in a wiretap case, and that of search and seizure? 

Mr. Pearson. Well, we feel they are very closely allied, sir. 

Senator Wetxer. Exactly. They are very closely allied. They are 
ex parte orders, and they should be in the strictest of confidence. 
isn’t that correct, sir? 

Mr. Pearson. Well, I don’t think the need for secrecy is quite as 
important, at least for any length of time, because the minute the 
search-and-seizure warrant is executed, of course, everybody knows 
about it, whereas the whole point of a tap is that nobody knows about 
it. 

Senator Wetxer. The fact of the matter, though, is that a search 
and seizure is an ex parte order and goes right before the court with- 
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out any publicity whatsoever, and ostensibly, without his clerk or a 
reporter or attachés knowing anything about it. I have had a bit of 
experience in that line. We happen to have a distinguished jurist on 
this committee, ex-distinguished jurist, not here now, Senator Wat- 
kins, who has related to the chairman and this committee several times, 
absolute leaks in the ex parte order of search and seizure, which can be 
just as damaging in the saving of this country as a leak from a wire- 
tap. Because if we have positive evidence of bombs and so on, we can’t 
go in and get them unless we have search and seizure. 

I agree with you in your statement on page 2, that all private wire- 
tapping should be prohibited in clear and enforceable terms. I dis- 
agree with you on the jurisdiction aspect of whether or not we can 
legisl: ate a jurisdiction that will take the power of a court of, let’s 
say, the State of Oregon, out of his hands and places it in the hands 
of the State of New York. We will argue that later, however, because 
I know the Chair has to go. 

Now, what is the reason for all of this alarm about wiretapping ‘ 
I would like to know what is the difference—and you heard me in- 
quire a moment ago—between wiretapping and a snooping detective 
with his brace and bit, or his peeking through the windows, or his put- 
ting a bug on a wall—which is perfectly competent—and recording 
your conversation, destroying the most sacred right of privacy that 
you might have? I want to know what has brought about all this 
business about “dirty business when there is no dirtier business than 
a lying officer, whether he be FBI or a constable down here in the 
District of Columbia. Am I correct on that ? 

Mr. Pearson. I think that is a fundamental question, sir. I sup- 
pose it involves several elements. I don’t know that Congress would 
have constitutional power to pass a statute prohibiting the boring- 
hole process. Offhand, I can’t think of any basis for it. Of course, in 
the wire system, there is a perfect basis. 

Senator WeLKer. Well, I would think so, if it affected the national 
security; if the FBI came up wanting to bore a hole and asked for 
legislation to that effect. 

“Mr. Pearson. I was speaking of the general prohibitions of a 
statute, either a new one or section 605, a criminal statute applicable 
to everybody. I am trying to answer your question: “What is the 
difference between boring a hole and tapping?” Well, right away, 
one is that to my mind ‘Congress plainly has power to protect the 
instruments of interstate communication in the telephone and tele- 
graph systems; and under the Weiss case, of course, it is so integrated 
that you can use taps in interstate conversations, because they are 
part of a national system. I doubt if Congress would have the power 
to pass a statute prohibiting people generally from boring holes. 

Senator We.xer. But it all goes to the fundamental thing: If a 
man is guilty, he should be convicted, and he will have his day in 
court. If he is innocent, he certainly can defend against that wiretap, 
can he not? 

Mr. Pearson. Yes, sir. But I took it that the problems of a statute 
prohibiting wiretap generally were to protect innocent people from 
wiretapping, not to protect criminals from wiret: ipping. 

Senator Weixer. That is very true. Now, what innocent person 
is going to be hurt from wiretapping? Can you tell me that? 
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Senator Witey. Herman, will you _ and take the chair? You 
have another distinguished visitor from New York. Carry through 
with it. And then recess until the 12th. 

Mr. Pearson. One of the oe is that “power is a heady thing,” 
as the Supreme Court put it. Is it wise to give just unlimited dis- 
cretion to the Department of Justice to go out and tap anybody’s wire 
for any purpose, if they don’t want to introduce it in evidence? And 
under the present interpretation of the law by the Department of 
Justice, they can do that. I would say that the problem for Congress 
to consider is: Isthata healthy situation ? 

Senator Weixer. Well, with American boys being killed all over 
the world fighting Communists, I would say it would be a pretty 
wealthy situation to catch Communists here who are trying to blow us 
up from within. Wouldn't vou $ 

Mr. Prarson. That is very important. 

Senator Wetxer. I might say to you, sir, that I have spent the 
major portion of my career in the defense of criminal cases, some 
not so easy, and my sympathy has always been with the defenseless 
and the oppressed, as I am sure yours has. And I would be willing to 
defend against any such legislation as this. Because if I can catch 
them in one step that is out of bounds, I win my lawsuit. But I can’t 
see the argument that this is dirty business, when certainly FBI agents 
have the right—and their testimony is perfectly competent—to eaves- 
drop, look in windows, and relate conversations that they hear between 
persons that they allege to be espionage agents. 

Now, if they want to be liars, Mr. Pearson, they can do it there just 
is well as they can in wiretapping. So that is dirty business, too. 
Is that correct ¢ 

Mr. Pearson. That is right. 

Senator WeLKER. So IT assume then, if your philosophy goes, we 
should do away with that, too. 

Mr. Pearson. Well, that is a problem of writing a statute that you 
can spell out a crime with. I would think that would be very difficult. 

Senator WELKER. Spell out a crime with it? 

Mr. Pearson. Eavesdropping. 

Senator Weiker. Certainly it isn’t a crime. It is perfectly compe- 
tent evidence, and the defendant has his right to cross-examine, and 
it still goes back to the fundamental basis in American jurisprudence 
of the right of trial by jury. 

And I have every respect in the world for a jury. I will take their 
beating any time. Because I know good and well they are going to 
weigh that testimony. But when I cross-examine a man who is eaves- 
dropping and looking through peepholes and the like of that, if he 
sustains his position, his contention before the jury, I am a dead 
pigeon, but if he doesn’t, I will win my lawsuit. 

Now, to make this thing come to a close, you indicated there was no 
immediate need for speed in this matter. 

Mr. Pearson. You mean in the passing of the bill, or in the getting 
of a wiretap ? 

Senator Weriker. No, in the wiretap. You say that we could watch 
these people for long periods of time. 

Mr. Pearson. Yes; I said I didn’t see why the court order would 
delay the Department of Justice long enough to do any serious harm. 
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Senator Weiker. Well, now, I happen to serve on the Internal 
Security Committee of the United States Senate. I don’t propose to 
divulge anything that I have learned. But I can say this: That known 
espionage agents are daily and by the dozens coming across some of 
our borders for certain specific purposes. Now, wouldn’t it be very 
well, if we had immediate action as soon as we heard one of those 
characters coming into, say, Los Angeles or Phoenix, Ariz., to put a 
tap on his wire to see whether or not our suspicions were confirmed ¢ 

Mr. Pearson. I have never been a prosecuting officer in the criminal 
experience you have mentioned, but does a 24-hour delay really make 
any difference ? 

Senator Weiker. Well, if it could result in blowing up the capitol 
or the city hall at Los Angeles or anything else of that nature. You 
have heard the Director of the Federal Bureau of Investigation ad- 
vise people to be very careful of people coming in with suitcases, things 
that might be carrying an atomic bomb. Twenty-four hours might 
well be a means of destroying some great defense installation. 

Mr. Pearson. I must say, sir, it shocks me to think that everybody 
who crosses the border is going to have his telephone tapped. 

Senator Weriker. Of course, now, you know, that is not fair to me. 
1 didn’t indicate that at all. But I certainly know this: That every 
espionage and sabotage agent and Communist that comes across the 
border should have his telephone tapped, if we have our information 
that he is coming for a specific purpose. 

Mr. Pearson. Then you can get the order. 

Senator Weixer. And how can he be hurt if he is an innocent man ? 
First, he has to convince the agency, the FBI. Then he has to con- 
vince the Attorney General of the United States. And regardless of 
politics—and as I have said before, I have had to take some awful beat- 
ings from prosecutors. I respect them. If they beat me, fine. But 
I think they are generally honorable men. I have never met a dishon- 
est one. And after you go that far, you must have a grand jury pass 
upon the guilt or innocence of this person in a certain light before an 
indictment is returned. 

And above all, you have our fundamental rule of a right to have 
trial by jury before a court that is going to protect bias in every way. 
I can’t see that this person is going to be hurt. 

And I can say to you it is rare for me to be up here plugging for 
anything that will help a prosecutor. I think it is the first time in my 
life that I have ever done that. 

I want to make this observation, too, with respect to ex parte orders. 
Based on my experience of some 26 years in the practice of law, I know 
perfectly well that they are not kept secret by court attachés. Now, 
just by what theory are you going to get into a temperamental Federal 
judge’s chambers unless you first consult his clerk or his attachés as 
to the purpose? I know some of them pretty well, and I had to make 
some pretty lengthy explanations before I could get in to talk to them. 

Mr. Pearson. You would certainly have to make an appointment. 

Senator Weixer. That is right. And you would have to tell them 
what the purpose of your business is. 

Mr. Pearson. Mr. Steinberg can tell you more about that; and it 
would be more than to say “I am coming in to get a wiretap order.” 
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Senator Wetxer. I don’t know whether you testified before our 
committee on judicial judgeships, but I can tell you that they are so 
overworked, so overloaded, especially in your State. 

Mr. Pearson. We can speak with feeling of that in the Southern 
District. 

Senator Wetxer. And out in the wild-and-wooly West where I 
come from, it is very much necessary for us at times to take an air- 
plane and fly a thousand miles before we even have a chance to see a 
I ‘ederal judge. 

Now, what would happen if we, say, in Boise, Idaho, the southeast- 
ern part of the State, had absolute information that Mr. X was going 
to try to bomb the atomic energy plant at Arco, Idaho, in the southern 
part of my State, and we had to wait until we could go to Coeur 
d’Allene, some hundreds and hundreds of miles, maybe. a thousand 
miles, to get an ex parte order? 

Mr. Pearson. This is assuming a bill like the McCarran bill, where 
you have to get it in the district / 

Senator Werker. That is right. 

Mr. Pearson. Well, sir, I think that isa very important point. And, 
personally, I do not agree with that provision of the McCarran bill. 
I think that there should be some arrangement. Whether you say 
any district judge in the country, or another arrangement might be, 
to have the senior circuit judge in each district designate a standing 
panel of six or a dozen district judges to whom these applications 
should be made. I think it would be unfortunate to tie it down to 
State lines. It wonldn’t make much difference in your big cities, 
because there are usually several district judges, or at least w ithin easy 
reach. 

Senator Wetker. I certainly want to thank you for coming before 
us. We appreciate it. 

Mr. Pearson. I thank you very much, sir, and I thank you for your 
courtesy. 

Senator Wetker. The next witness ! 

Mr. Cottrs. Mr. Harris Steinberg. 


STATEMENT OF HARRIS B. STEINBERG, CHAIRMAN, COMMITTEE 
ON CRIMINAL COURTS LAW AND PROCEDURE OF THE ASSOCIA- 
TION OF THE BAR OF THE CITY OF NEW YORK 


Mr. Sretnzerc. My name, for the record, is Harris B. Steinberg. 
I am chairman of the Committee on Criminal Courts Law and Pro- 
cedure of the Association of the Bar of the City of New York. 

I almost hesitated to say I am a criminal lawyer, in these august 
surroundings, except that I see a criminal lawyer is doing pretty 
well on the Hill these days. 

I have spent about h: ilf my career prosecuting and half defending 
people, trying to get people out of jail and putting them in. The 
half I spent as a prosecutor were 5 years as an assistant district attor- 
ney under District Attorneys Thomas E. Dewey and Frank Hogan. 
I also spent about 4 years as a consultant. I was special assistant 
attorney general in the State of New York in these extraordinary 
term investigations we had up in Saratoga County, Columbia 
County, and Albany County, and several other places. 
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Since then, I have been a defense lawyer for an equal length of 
time, and I have handled a few wiretapping cases in that connection. 

I was counsel in the Stemmer case, which went to the United States 
Supreme Court. 

Senator Wreiker. May I interrupt? Your wiretapping cases there 
I take it, were brought in after the crime had been committed ¢ 

Mr. Sremserc. No. Iam glad you mentioned that, Senator. Be- 

cause there is something very interesting about that in the New York 
law. 

My purpose in being here: I am the roughneck. I am not the con- 
stitutional lawyer that the Federal Legisl: ation Committee has, be- 

cause I make my living in the criminal courts. My purpose in com- 
ing here was this, Senator: to be of help if I could with a rundown 
of how the New York law originated and how it worked. Because 
in my career as a criminal lawyer on both sides of the fence, 1 was 
familiar with it from the time the constitutional convention first 
debated this in 1938, from'the time the statute went into effect, and 
how it has worked. There are flaws in it. There are good points in 
it. And for what it is worth, we want the Senators to have the benefit 
of that knowledge, so that you can pick and choose what you think 
will be helpful and discard what you think is not helpful. 

Senator Wexker. Isn’t it a fact that most rules of evidence have 
some very good points and some very bad ones ¢ 

Mr. Srernperc. Yes, but as I say, when you are a defense lawyer 
you find more that are bad. 

Senator We.ker. I am sure with your ability you haven't suffered 
very much along that line. 

Mr. Srernserc. You mean economically, Senator ? 

Senator Weiker. No, I mean in a courtroom. 

Mr. Svretnpera. I have found that, by and large, I agree with you 
that an American jury will come up with the right answer. When 
they are wrong, they will tell you. When they are right, you will 
win. But the problem as I see it in this question that faces you is 
one that I think nobody can disagree with you on. If there is sabo- 
tage, treason, crimes against the security of this country, every means 
available should be used to put them down, and everybody is on the 
side of catching these people and exposing them and punishing them. 
Anybody who takes any contrary position is either a fool or a traitor 
or worse. 

And you have the other factor: that American people just don’t 
like to be pushed around. I mean decent American people. And 
when you are riding in your car and a cop stops you and tells you, 
“What's the idea of passing that red light?” you don’t mind his 
giving you a ticket with courtesy, but you don’t like to take any guff 
from a cop. And that is all right. As long as the American people 
feel that way, it is a good thing. 

Now, when you get to wiretapping of an ingocent person’s wire, 
you are absolutely right. If a man is not a criminal, the wiret appers 
aren't going to learn. anything other than the fact that his teen-age 
daughter is making a date with some other kid to go to the movies. 
That is not very important. But you just don’t like the idea of any- 
ane, Ane that to you, and if it can be avoided you would like to 
avoid it. 
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Now, where can you balance that interest, that paramount interest 
of this Re pub lie to stay free of treason and espionage and these vermin 
that are trying to tear the country down, and this perfectly proper 
feeling on the part of the American citizens that they just don’t like 
to be pushed around? And that is the area which I am glad you 
have to cope with and I don’t, Senator. I just want to give you a 
few remarks on how the New \ QO! k law has worked. 

I have heard a lot said about this prior order and whether there 
were leaks, and so forth. I have gotten hundreds of wiretap orders 
from judges all over the State of New York. I got them as assistant 
district attorney, district attorney, got them in Albany and Saratoga 
Counties and up in Buffalo and all over. I apphed to all kinds of 
judges, old ones, young ones, thin ones, fat ones, Republicans, and 
Democrats. And I have yet to hear of a single case where there was 

leak of that information. 

Now, I don’t say that there can’t be. We are dealing with human 


beings. As you know, as a defense lawyer, very often you don’t have 
too much respect for the ability of a judge, even though you have to 
say, “I respect this court.” and you have to take it. But with all 
that, the ex pe rience has been cood. 

Now, can you say that the Federal judiciary is any worse than the 


New York judiciary / ¢ On the contrary, | think that the Federal 
judiciary, appointed for life, has upheld the highest traditions of the 
bench. I will match the Federal judiciary of this country against 
any judiciary in any State or any jurisdiction of the world. 

I think they are honorable men and we can trust them. 

When you come down a little further in the level and you say, “They 
have clerks. They have attendants. They have these birds that 
bring them a glass of water or carry their robe or make dates for 
them”—I don’t know what these attendants do for judges. I suppose 
every lawyer wants to be an attendant just to find out. When you get 
to that, sure, there is a possibility of leaks. You are dealing possibly 
with political ward leaders who get their jobs probably because of 
politicians. I don’t know. And here I have no disrespect for poli- 
ticians, because Bill Rogers was a fellow alumnus of mine in Tom 
Dewey’s office, and we tried many cases together. But is the Depart- 
ment of Justice so sacrosanct that some clerk or messenger or stenog- 
rapher isn’t going to leak something ? 

I have the greatest respect for our armed services. They are second 
to none in the world. Isn’t is possible rs somewhere in those armed 
services someone would have a leak? don’t think it is probable in 
the armed services or the Attorney eeau al’s Oflice or the judici lary. 
It is possible. But on balance, are we really hamstringing this i impor- 
tant operation of trying to safeguard this country if we do require a 
court order, if we are worried about leaks 

There is no black or white here. Let’s move that over to one side 
of the ledger. On balance, I don’t think that is terribly dangerous. 

The other thing which you adverted to, Senator, was the need for 
speed. I think it is a very important point. And T agree with you 
that if some bird can walk into this country with a briefcase, an 
attaché case—incidentally, I had er open mine on the way out— 
and he has some infernal machine, I don’t care whether you tap his 
wire or bash him over the head. As you say, when you are among cut- 
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throats you don’t want your throat cut. But is it really anything other 
than an argument in a debating society! Let’s look as the realities. 
Because I have ti ipped wires and I have wrestled with these things. 

When you tap a wire, and you go to the expense and trouble of put- 
ting one in, you don’t do it for one conversation. You do it to learn 
a course of conduct over as long a period as possible. I have been in 
cases where we have tapped a wire, and we have sat on that wire, and 
we have heard felonies being plotted and committed on that wire, and 
we have sat back quietly and not blown that wire, because we have 
felt we would get more information. Isn’t it more useful to sit here 
and hear these crooks plot and be able to move one step ahead of them, 
than to jump in and caich them and blow that wire, which has been 
difficult to put in? 

In a city like New York or any big city, Senator, where you have 
large office buildings, tall tenement houses, | agree with you that it 
is very simple to go into the next room. People are anonymous. I 
have lived in an apartment house for 14 years and there are people 
there I don’t know. Because you just mind your own business, That 
isn’t possible in in a small town. When I have had to tap a wire in 
Albany or ¢ entiet » a County, where you get a beautiful house setting 
in the hide st of a square block of lawn, ‘and in the next block there 
may be four houses, all surrounded by lawns, and the minute a stranger 
gets off the station everybody down at the station knows who he is 
und where he is going, it is almost impossible to get a listening post. 
It takes you weeks to scout around before you can find a place to hook 
on or to listen with an induction coil. 

Senator Weiker. It would be helpful, though, if you could find a 
lead right away. 

Mr. STEINBERG. Senator, I say to you that I know you are here in the 
utmost good faith to try to find something that is going to be a law 
that is going to work and is going to save this country from destruc- 
tion. And if I came here with any other purpose than to help you in 
that endeavor, 1 or any other person who tried that ought to be 
whipped out of here. And as a member of the bar, I wouldn’t try 
to deceive you or mislead you or try to use cute language to put over 

a point of view which is not proper. 

But I say this. You have got to look at this from the standpoint of 
how it is going to function. Is it practical? What is it going to mean ? 
Forget the theory. Forget these constitutional lawyers for a minute. 
I say to you that in all practicality and to achieve the purpose, the 
desirable purpose you want, you are not going to harm that one iota if 
you will require that a Federal judge order it. And the only thing you 
are doing is that you are stopping crooks, shake-down artists, private 
people, even law-enforcement officers who are no good, from tapping 
people who aren't espionage agents and saboteurs. 

That is a very important feature of this bill that people haven’t 
spoken about generally. It is not so much what you are going to 
do to the traitors that you catch. It is how you are going to protect 
the 99 percent of these people, or 99449 ths as Ivory soap says, who 
arent crooks and saboteurs. There has to be a limit on what you 
can do to those innocent people. Unless this bill says you can do 
this if you comply but you can’t do anything else, it is a meaningless 


bill. 
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Senator We_kxer. You have the idea, counselor, that the FBI and 
the Attorney General, regardless of political faith, are going to go 
out here and tap the wires of every person, innocent or guilty, that 
they can figure out / 

Mr. Srermnperc. I don’t think so. But I do say this, Senator, and 
this is what I am afraid of. The FBI or the cops in New York City 
or in Chicago or some local sheriff up in Podunk County some place— 
and I don’t say that this is so in any case, but it is possible. A guy 
vets a big ear. In other words, suppose a fellow is in the FBI and 
his brother-in-law wants to run for mayor of a town. He could hook 
in, in connection with his work, make an accidental slip, hook into 
the other wire, and find out what the rival candidate is saying. You 
have to be a very dedicated human being without that curiosity itch, 
to refrain from that little extra slip. I don’t think you will do it. 

sut there is the danger. 

Senator Weixer. You don’t thing this committee is naive enough 
to permit the admissibility of evidence by an FBI agent such as that. 
It certainly must be material. It certainly must be competent. And 
it has nothing whatever to do with his brother's political ambitions. 

Mr. Sreimnperc. I am saying that if a fellow does that and taps 
a wire, he ought to be under the penalty of a criminal law. He ought 
to be able to be punished for committing a crime. He is doing that 
because he wants to satisfy his curiosity or because he wants to shake 
down a bookmaker. Miles McDonald, who is a pretty able citizen, 

DA, testified that in one case he ran into, there were New York 
City cops sitting outside of a bookmaking establishment, with one of 
these induction coils, listening to catch the bookmakers, not for the 
purpose of turning them in but for the purpose ot going in and 
shaking them down. 

Senator Weiker. Of course, you have had quite a history of that, 
as I recall, from some of the books I have read about your great city. 

Mr. Sremnwerc. Yes, sir. Senator, it is a good place to visit. 

Senator Wev_ker. As a defense attorney I have been up there. But 
1 am not yet ready to accept the proposition at all that our law- 
enforcement agencies, especially the FBI, and the Attorney General, 
would go that far. 

Mr. Srernserc. I don't think they would either, but I think we 
ought to negative the possibility. 

Senator WreLker. Some pretty sharp questions were asked me about 
former Attorney Generals of opposite political faith who perhaps 
don’t believe as I believe, and I made the blanket statement there, and 
1 would like to make it for the record here, that I don’t care who 
he has been or who he will be. I still believe that attorneys such as 
the Attorney General, whether Democrat or Republican, and these 
people dedicated to the oath that you and I so richly admire, are not 
voing to do that kind of thing. 

Mr. Sremvnere, I don’t think so. Herb Brownell is a guy I have 
known for many years. He is not going to do it. Neither is Bill 
Rogers. Or none of these other men IT know and admire in these 
departments. But this is a Government of laws and not of men. 
These men can be switched tomorrow. These laws can’t be switched 
so easily. Let’s make a law that everybody will have to obey. 

Senator Weiker. How about the law of search and seizure? 
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Mr. Sreinperc, That is a real headache. And I will tell you what 
has happened in New York on that. This may be helpful to you, and 
may be interesting to you as a criminal lawyer. 

Senator Werxer. Be careful. Because you might be arguing my 
case. 

Mr. Stemnserc. | will. I will argue any side of a case. 

Senator, in New York State, the law of search and seizure is a very 
peculiar one in the sense that Judge Cardozo, who I admire as a great 
judge, was perhaps in an ivory tower at the time he decided this case. 
He laid down the rule in the DeFore case, People v. DeFore, that evi- 
dence illegally obtained is admissible, no matter what or where or in 
what court, civil, criminal, or anything. Now, when you have a law 
like that on the books, it means that anybody can break into your home, 
violate the search and seizure provisions, violate any kind of a law, 
and yet if he gets some evidence that is relevant at the trial he can 
walk into court and put it in and say, “That is relevant. Let’s let it 
in.” But if I did something wrong—— 

Senator We.ker. Judge Cardozo was on the court of appeals? 

Mr. SternperG. Yes. That has been a headache. 

Senator Wr ker. I can well understand that. 

Mr. Steinperc. And this is where I feel he was unrealistic and an 
idealist and a dreamer. He said, “Once you let it in, if you don’t 
like the fact that the other fellow broke the law, sue him, or go to the 
DA and have him arrested.” 

Well, he is the DA who did. 

So Judge Cardozo says, “You go to him and have him arrested.” 

You are a trial lawyer. What chance do you think a crook who has 
been convicted on illegally obtained evidence ha is—say he is a book- 
maker—in going in before an American judge and jury and saying, 
“IT want to sue the DA that convicted me because he got illegal evi- 
dence to convict me” ¢ 

Would you take that case ? 

Senator Werxer. I have never represented a bookmaker. I have 
tried to get up a little higher than that. 

Mr. SrernperG. I am in a lower or embryonic stage of development. 

Senator We_ker. As I asked my friend, Mr. Pearson, I suppose you 
know of Judge Celler, the able former chairman of our House 
Judiciary Committee ¢ 

Mr. SremnperG. I know him very well and have battled with him in 
many cases. 

Senator WeLker. He is a pretty good lawyer, isn’t he / 

Mr. STEINBERG. Senator, there are lawyers in New York City who 
have a point of view, a certain type of practice. They are good 
lawyers. But 1 wouldn’t accept Emanuel Celler’s opinion over mine 
on a matter of law without sitting down and checking, because when 
I meet him in New York we throw briefs at each other, and the fact he 
is a Congressman isn’t going to cut any ice. 

Senator Weiker. I wouldn't either, because he has made a complete 
switch and is running in the opposite direction from a year ago. Be- 
cause a year ago he said, “Beyond that, you must have some degree of 
uniformity here. If you are going to give a district judge permission 
to wiretap you are going to have every judge devising his own plan 
or method whereby this shall be done, and you would thereby have a 
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failure of uniformity and grave difficulty emanating from the lack of 
uniformity.” 
And then he said, “I hap pen to know that there is no secrecy on 


occasions in the granting of these ex parte orders in New York.” And 
I think we ought to take a leaf from the New York book and be 
mighty careful. For that reason I am of the opinion that only the 


Atiorae y General should have the right, and there should be no need 
to go tothe United States district court for this order. 

Mr. SrerNnerc. Did he say that when there was a Democratic At- 
torney General, or a Republican Attorney General / 

Senator Wriker. I believe there was a Republican by the name of 
Herbert Brownell, in 1953. I believe I am correct on that. 

Mr. Srerneerc. Frankly, I can’t understand the argument. I dis- 
agree with it, with all due respect, for this reason, Senator. If he is 
talking about uniformity, that these 200 Federal judges have to squeeze 
their minds into a mold and think alike, that is silly. Because they 
are all faced with rules of law, statutes, and you will have varying 
rulings throughout the district. That is why we have a circuit court 
and a Supreme Court, to straighten those differences out. 

Senator WeLker. I have had a little experience with Federal courts. 
I know at least one Federal judge that would hesitate and probably 
deny the ex parte order, 1 ‘egardless of the affidavit. Now, that is a 
shocking statement, sir. 

Mr. Srernserc. It is. It is. 

Senator WeLker. But it might well mean the destruction of this 
country of ours. 

Mr. Sremeerc. Do you think Herbert Brownell would be stupid 
enough to go to that Federal judge with his order? Or would he go 
to another Federal judge? 

Senator Werker. I don’t believe you can. 

Mr. Srerneerc. It is perfectly feasible to pass a law—I will tell you 
what happened in the legislature of New York this year. Under the 
New York law, a Supreme Court judge is authorized to grant this 
order. The Supreme Court is a constitutional court. Even though 
they are elected by districts and counties, the court has a constitutional 
power to act statewide, and you cannot statutorily cut down a judge’s 
order to act statewide. 

Now, I have experience with these extraordinary investigations. In 
other words, a judge from Buffalo would be designated by Governor 
Dewey to sitasa presiding — in extraordinary term in Saratoga 
to investigate corruption in Saratoga. He comes from 400 miles away. 
Now, that judge will be given a wiretap application by the prose- 
cutor and will sign it, and he will tap a wire. The legislator comes 
along this year at the session and says, “I am introducing a bill that 
a Supreme Court judge may only sign an order to tap a wire in a dis- 
trict to which he is elected.” 

That is a bill to hamstring extraordinary investigation. Because 
the Governor is never going to appoint a judge from Saratoga to in- 
vestigate the Saratoga political machine. In fairness, he will get a 
fellow from the other end of the State, probably of the opposite po- 
litical faith, to show the public that this is going to be an investigation 
and not a whitewash. 

So the minute you say this statute goes into effect, you have got no 
effective wiretap. The legislature rejected it. But in the course of 
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the rejection of that bill, the discussion that came up, they brought up 
this very point that I have raised. And that was: Can a judge in the 
District Court of New Jersey properly sign an order to tap a wire in 
New York? There again, Senator, 1 say with all due respect, you 
are tilting at a windmill, and you are at a very theoretical level. And 
thisis why. You have got to come back to the mechanics of investiga- 
tion, and the actual a hanies and practice of wiretapping. If Her- 
bert Brownell and J. Edgar Hoover and their men are investigating 
a crooked and corrupt traitorous ring in New York, that will be 
directed from the Federal courthouse, from the F BI office there, which 
takes in a wider area. ‘They have dozens and scores and hundreds of 
men; whatever is necessary, because this is just like an army. You 
need soldiers to repel these invaders. They will spot these men. 
They will go all over. When and if they determine that a wire in 
apartment A at such and such an address is likely to receive, or be the 
means for using, telephone calls which are going to hurt the security 
of this country, and be useful as evidence, they will just go to a judge, 
wherever that wire is, because they have got to first find out about the 
wire, and get an order. 

Senator Wetker. They should base that affidavit on reasonable 
grounds, don’t you think ¢ 

Mr. Sremnperc. Right, Senator. And this is the most important 
thing. When they sit on that wire in New York, on 8ith Street, let’s 

say, and some bird in California or Canada or Mexico or Utah or Idaho 
or any other place calls up, that is going to be recorded on that wire. 
If this wire is going to be used for espionage, there is no public service 
monopoly. They are all going to come in on that and be recorded. 
And if you find out there is another wire being used up in the block, 
because the calls go back and forth, you get another order, not the 
same day, and you get the judge up there to sign it and you put ina 
tap and sit on that one. And then you find a call coming from 
Idaho—or forget Idaho. There are no subversives out there. 

Senator WeLker. Don’t be sosure about that. 

Mr. STEINBERG. So what do youdo’ You go to Idaho, get a listen- 
ing post. And while you are doing that, your buddy goes around to 
the district court and gets an order signed. It is ac tually silly to talk 
on a theoretical basis about this business of orders. Because any guy 
who is practical and knows how the job is to be done will say, “That 
isnota factor. That is nota factor at all.” 

What is the use of theorizing and going into a lot of bull that has 
nothing to do with the actual mechanics that is going to save this 
country from subversives ¢ 

Senator WeLtker. What would you suggest / 

Mr. Sreinperc. I would suggest this, Senator; pass a law like this 
McCarran law, but take some of the bugs out of it. A bug in the Me- 
Carran law is the very one you mentioned: That restricting the power 
to grant wiretap orders to a judge in a district doesn’t necessarily, as 
I have just shown, hamstring it at all. If you want to make it wider, 
go ahead and make it wider. But keep in that law the fact that you 
have got to do it for treason, subversion, violation of things that are 
fundamental and real. Permit it in that case, let it go into evidence 
in that case, but say anybody else who doesn’t fall in that category is 
committing a crime. Because if he taps my wire and wants to listen 
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to what my client is telling me, I want that guy to go to jail. Iam not 
a subversive, and I want him brought to book. 

Senator Wreiker. Counselor, you have made a very able statement. 
I will ask you this question. 

You certainly respect the Supreme Court of the United States. 
They have a rule that wiretap testimony does not violate the fourth 
or the fifth amendment to the Constitution of the United States. Now, 
why are we making all of this fuss? Over in New York you can tap 
for bookmaking or, I assume, carrying matches in the summertime. 

Mr. Srervere. It is absolutely ridiculous, in my opinion. 

Senator Werker. Well, this is going to be ridiculous, I will assure 

you. And I wish I had time to go into this matter with you with 
respect to these agencies such as the Navy and the Army and so forth. 
Because with all due respect to them, I have served with the Army 
and I assume you have, and I doubt very much whether or not some 
of their intelligence agents are as sharp as the FBI. But we will go 
into that probably later here. 

Mr. Sretrneerc. Senator, silence is an acceptance in Williston. 

Senator Werxer. Now, if wiretap legislation, the bill that the 
Attorney General desires, is denied upon the ground that it is dirty 
business and “we don’t like to be pushed around,” and things of that 
sort, then I will say I have lots of people I would like to put out of 
business for dirty business, because I have had my client right there 
facing a rope—— 

Mr. Srernserc. May I just interrupt you? It is always a great 
relief to know that it is the client that faces it. I have found that, as 
a criminal lawyer. 

Senator Wetxer. I believe that there are rules of the ballgame that 
apply, rules of baseball. 

I have played it and played the best I could. And T have done that 
in the field of criminal law, first as a prosecutor and then as a defense 
attorney. The last case I tried was a very bad criminal case. I was 
appointed by the State. But if the arguments as T have heard them 
here were to do away with the agent who wants to be dishonest: Let 
us say we are just talking out here in the hall. We are talking about 
who is going to win the Yanks and Senators next baseball game. If 
he wants to be dishonest he will go down to the Attorney General and 
tell him that Mr. Steinberg and Mr. Welker were talking about blow- 
ing up the Capitol. 

Mr. Srernnerc. Undoubtedly the thing that probably pesters you 
the most is the feeling of the American people that whenever anything 
comes up there ought to be a law, and every time a new problem is 
presented there ought to be a new statute. It is silly. Sometimes a 
punch in the nose, if a guy is listening, is a good effective way, and that 
will solve it without a law. But when we get beyond that, this is one 
law which will help. 

Senator Werxer. But I have heard it said, and I don’t have any 
proof—Tom, you might correct me—that the head of the FBI is 
alleged to have made the statement that he would rather not have any 
wiretap legislation at all than legislation forcing him to go through 
the Attorney General to the some 200 Federal judges. I believe that 
man has lost more hours of sleep over espionage and trying to save 
this country than certainly I have. And TI go with him on that. I 
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can’t see that innocent people are going to be hurt. As I said to Mr. 
Pearson a moment ago, you would first have to convince the prosecuting 
attorney, whether the Attor ney General or the district attorney. Then 
you have to go before the grand jury, and then that all-important jury 
of your _peers. 

Mr. Sretneerc. Senator, when you get a man who completely over- 
shadows his field the way J. Edgar Hoover does, he becomes a monu- 
ment and a monolith, a man who is a legend and a myth. When you 
get a man who is as able as that man, you tend to lose sight of the fact 
that we are all mortals. And again I say we are dealing with a gov- 
ernment of laws and not of men. I will stake my life on the propriety 
of anything J. Edgar Hoover does, because I have been brought up as 
a kid to admire that man. I admire him and I think every decent 
American admires him. If J. Edgar Hoover says that is what he 
wants, that carries tremendous weight with me, and I am going to re- 
examine my views. But I say you, as a Senator, have to take account 
of the fact that J. Edgar Hoover is a mortal, that someday there is 
going to be somebody else in his place. We pass a law to take care of 
the great men and the pygmies who sometimes get into public life. 

Senator Werxer. I think you have missed the point at least that 
many of us believe, that this country is in serious and dire circum- 
stances. We are infiltrated from within and we are invaded from 
without. And like you, I believe we have too many laws. But when 
we can pass a law to protect the security of this country, as a defense 
attorney who never likes to lose—and I may be, 24% years from now, 
out here defending some of these characters—I want to go and re- 
solve that doubt in favor of this country that has been so nice to me. 

Mr. SrernperG. Senator, I am sure that what you have in your 
conscience decided to do, we as American citizens will owe you a debt 
of gratitude for, because it will be done sincerely and with the best 
interests of the public at heart. But I think you will grant me that 
when I come here to tell you these views, they are just as sincere and 
just as much to the point of the faith that we think this is the best 
thing for the country—— 

Senator Werxer. Absolutely, Counselor. 

Mr. Sternpera. And that by batting it out this way somethin 
will come from it. 

Senator Wetker. I haven’t reached the point yet where I feel that 
should I happen to drop dead the world wi!] drop dead. 

Mr. Srerneere. It will probably make a big dent in Idaho. 

Senator Weiker. That is very kind of you. But I certainly respect 
the views of all of you fine witnesses who are taking the time and 
effort to come here. I am convinced that we will try to write the best 
bill possible. At the same time, I came here with the pledge that I 
would protect the internal security of this country, that has brought 
me out of the brush to this fine place. And I want to hurt no one. 
But I will open my wires to be tapped at any moment right now by 
the FBI any time. I think it is the loyal way to do business. 

Mr. Couttns. Mr. Steinberg, as I understand it, you prefer the 
approach of the McCarran bill. 

Mr. Srernserc. Yes. 

Mr. Coxtutns. In this matter of wiretapping ¢ 

Mr. Sreinpera. Yes. 
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Mr. Coins. Is that for the reason that his bill calls first for the 
prohibition of all wiretapping and then carves out certain exceptions. 

Mr. Srermneerc. Right. 

Mr. Cotirs. That is one of the reasons? 

Mr. Sterneerc. I don’t do this, though, for local pride. As the 
Senator says, when you live in New Yor k you have no local pride, and 
you see good and bad things, and you are not really a native of any 
place. You are without a place. But I have seen the New York law 
work, and it works fairly well. There are flaws in it. One of the 
flaws in it, in my opinion, is the fact that the New York law will let 
you in effect tap a wire for spitting on the sidewalk, as the Senator 
said, this bill takes care of that. 

Mr. Couuins. Then you feel no matter what bill is reported by our 
subcommittee, the desirable approac h would be to start out first with 
a flat prohibition against all wiretapping. 

Mr. STEINBERG. Otherwise it is meaningless. 

Mr. Couns. And then carve out certain exceptions 

Mr. Sternperc. Otherwise it is meaningless. Successive attorney 
generals of different political faiths have, in my opinion, given a very 
tortured interpretation of 605, because they were trying to meet them- 
selves coming back. They were te ipping wires. They felt they had 
to tap wires and they had to justify it. They did it with double talk. 

Now, unless you have a flat prohibition, you are going to meet with 
more of that double talk. 

Senator Weriker. I have one more question, Counselor, and I must 
make this brief, because I have another hearing and witnesses wait- 
ing for me. 

Mr. Sretnverc. If you leave, we all have to leave. 

Senator WeL_xer. But I have read some pretty profound statements 
on the retroactive effect of this. I am acquainted with the case of 
United States versus Thompson, I think a Missouri case, where a 
man poisoned his wife, and subsequently legislation was enacted per- 
mitting the introduction of testimony which was inadmissible at the 
time of the trial. Iam sure that you, as the able counselor you are 
and trial attorney, believe that when one has had his or her day in 
court, that is a basis of fundamental American jurisprudence, and 
they shouldn't have to come back and face those delays due to some- 
thing that some legislative body might enact in the form of evidence. 
Now, I would like your observation on that. 

Mr. SrerNperc. I think you have stated it, in a leading question, but 
I will subscribe to it wholeheartedly. 

Now, let me in that connection come back a little bit. And don’t 
take offense if I differ with something vou said before. When Mr. 
Coar was here, you said, “Wouldn't that demonstration you put on 
be the finest kind of a defense if a fellow were wrongfully accused by 
means of a fake wiretap’ Wouldn't that be convincing to the jury? 
I think you seared him and he said, “Yes.” Or maybe he didn’t 
know what he was talking about. 

I think that is wrong, for this reason, Senator. If a fellow gets on 
the stand, and he gives wiretap — “nee, and you ask him questions 
designed to shake his credibility or to try to knock out that wiretap- 
ping evidence by getting him to odinit certain things and he says 
“No,” no judge, in my opinion, would exercise his discretion to allow 
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you on rebuttal to put on this kind of an exhibition. Because this 
is hypothetical rebutt: il evidence on a collateral matter. It couldn't 
get in. And if a judge kept that out, he couldn’t be reversed for it. 
So that means that this kind of a demonstration, which would be 
helpful in an actual trial on fixed evidence, wouldn't get in. It would 
not get in. 

Senator Weiker. Assuming you put the wiretap legislation in in 
your case in chief, and not in rebuttal ¢ 

Mr. SrernperG. Presumably the prosecution is doing it. And then 
the defense lawyer is trying to show that this was a fake. 

Senator WeL_ker. You mean the prosecution doesn’t introduce their 
wiretap evidence / 

Mr. Sreinperc. They do introduce their wiretap evidence in the 
case in chief. 

Senator Weiker. Very well. 

Mr. Srermnperc. And they go ahead and put in evidence in, pur- 
porting to show that this fictitious FHA man took a bribe because 


he is a doctor. The defense lawyer is aghast, and he turns to his 
client and says, “That is a fake. I never said that. This must be 
doctored.” So he turns back and says, “Didn't you doctor it?” And 


he will say, “No, I didn’t doctor it.” Obviously he is going to say 
that, if he is putting it in in the first place. So then when it comes 
time to put his witnesses on in defense, he says, “I am going to call 
Mr. Coar, and he is going to show you how it is possible to doctor.” 
No judge is going to let him do that. 

Senator Weixer. Oh, yes. 

Mr. SrernperG, Not in New York he wouldn’t. 

Senator We_ker. You ought to go over to Mexico, then. 

Mr. Sremnperc. If my wife keeps fighting with me, I may. 

Senator Weiker. But if that isn’t proper evidence, I don’t know 
what is. You have witnesses other than your defendant, you know. 

Mr. Sretnserc. But not to combat a Tie. Because it is negative 
evidence. 

Senator WELKER. In my opinion, as a trial lawyer, this is a pigeon, 
in the event you catch them off base. 

Mr. SrTrinserG. Senator, you are a better trial lawyer than me if 
you say that. Because I don’t think it is a pigeon. I think that is 
going to kill anybody that is framed with that. 

Now let me say another thing. Nothing has been mentioned so far in 
any of the House testimony and here about an interesting problem 
which I have run across twice. That is that we have talked about 
State courts and we have talked about Federal courts. There is a 
great body of administrative tribunals and. grievance committees, like 
medical associations, bar associations, which are not part of a court 
system and not part of a jurisdiction, either Federal or State. 

Now, recently I represented a lawyer who was up for disbarment 
before the grievance committee of the Bar Association. And a client 
was disgruntled, didn’t like the way he had handled a case, and said, 
“This lawyer ——— to me I should fix the judge.” And he said, 
“Absolutely not. I didn’t say it.” It is the client’s word against the 
lawyer’s word. So the client goes to the DA’s office and tells the story. 
He says, “I will tell you what you do. You dial the number, get on the 
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phone, and try to get this lawyer to repeat it, and I will listen in.’ 
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The client did that, and he said, “Remember when you told me about 
that money? What was that for’ For the judge?” And the fellow 
says, “I didn’t tell you anything about money for a judge.” The lawyer 
gets flustered and something happens, and bing, they go down to the 
erievance committee and say, “We want to disbar this fellow. Here 
is the witness who says he said it, who is a disgruntled client, and for 
corrobration we have this recording.” 

I didn’t know what was in the recording. They weren't showing it 
to me, because I was on the other side. But when they offered it, I 
said, “That is not admissible,” because—and I gave all the arguments 
to the point that it is not admissible in a State court. 

So they were left with that fundamental approach of deciding 
what rule they are going to adopt, although they are bound by neither 
rule. 

I had two cases exactly alike in the period of a few years before 
the same body. And in one case they admitted evidence and in the 
other case they kept it out, because the personnel of the committee 
changed. 

Now, that comes back to what you were saying, Mr. Collins. Un- 
less you have a flat prohibition, you leave a wide area untouched by 
this tapping. 

If you don’t start out with a prohibition—and the Federal Govern- 
ment has the power to preempt the field, which would cover States 
and bar associations and administrative agencies and arbitration as- 
sociations and countless places. 

Senator WeLKER. You mean by this legislation—— 

Mr. SrernperG. You will stop that kind of stuff. 

Senator Weiker. We can stop the State of New York from their 
State right to wiretap ? 

Mr. SrernperG. Yes. You positively can. I took the case of Stem- 
mer to the United States Supreme Court, where there was a 4 to 4 
split. And since then, recently, as you know, the Schwartz versus 
Texas case has held that the Supreme Court, following Wolfe against 
Colorado, is not going to move in, because they want a clear indica- 
tion of intent, you know, to move in, under this 14th amendment 
business. But certainly they have the power to preempt the field, 
because this is communications, which is interstate commerce. Once 
Congress legislates on it, we can say, “We don’t want any little pip- 
sque: aks going around tapping wires unless we tell them to do it, and 
we are only going to let them do it in this area and this type of 
situation.’ 

In the second Nardoni case and in the Weiss case, they held that if 
you legislate with regard to telephone communications, even though 
you are covering intrastate as well as interstate, it is within the legis- 
lative power. 

Isn't that right, Mr. Collins? 

Mr. Coruins. Yes. Furthermore, they pointed out that they 
couldn't distinguish in some instances whether calls were inter or 
intra. 

Mr. Srernperc. You can’t tell until you check that little gimmick 
later on that tells where the call came from. 

Mr. Cotrins. One other feature. When you are speaking about 
Senator McCarran’s bill, how, as a prosecutor, do you feel about his 
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provision that any court order obtained should have a 6-month dura- 
tion ¢ 

Mr. Sretnpecr. That is all right. You ask me as a prosecutor, and 
you bring me up short, because I am “Pooh-Bah.” I am here in two 
capacities, 

Mr. Couuins. I mean in view of your bi x ‘kground. 

Mr. Srrinpere. Yes, that is in the New York provision, and it 
works all right. Because we have found that in 6 months either the 
wire is blown because somebody starts getting cautious, or he starts 
wondering that every time he is going to the corner there is a mysteri- 
ous stranger lurking there. They are not too stupid. So in 6 months 
either the wire is blown, or if it isn’t blown there is nothing wrong 
in taking 5 minutes off to go to the judge and saying, “Let’s extend 
it.” 

Mr. Cottins. However, couldn’t we distinguish? It may very well 
be that the 6 months limitation works well in New York because the 
offenses are comparatively minor. When we are thinking of legisla- 
tion, though, affecting the internal security of the Nation, the Attor- 
ney General was of the view that there shouldn’t be : any such time 
limitation. 

Mr. Srerperc. The Attorney General, Mr. Collins, is a “pooh- 
bah,” too. Because, not only is he an advocate who tries one side 
of a case against another fellow in a court, but he is an administrative 
officer. He appoints judges. He does investigating. He is head of 
the FBI. He has too many different functions. And he is not talk- 
ing as a lawyer when he says it. He is trying to think of all his 
varied and sometimes inconsistent functions, and he is trying to put 
out a blanket that will cover any possible or conceivable situation. 

I honestly don’t think it makes a lot of difference. I think I would 
like to see it, because it isn’t practical and doesn’t stop anything, be- 
cause it can be renewed. But if you think, or he thinks, that that is 
something which is going to hamper him, I don’t think it is going to 
make much difference, because you will only keep the tap in as long 
as it is useful. And I have never heard of a tap that was useful for 
6 months. 

Senator Werker. I can think of some that would be quite useful 
if we had had them not only for 6 months but for 6 years. 

Mr. Sreinperc. Can you conceive of a fellow blithely talking to a 
fellow on a line that was tapped for 6 years? 

Senator Werxer. I wish you could have come along with me on 
some of my little hearings. I might enlighten you on “something i in 
connection with espionage or sabotage, without’ n: uning any names. 
But I can assure you of this, that we are going to do the best we 

‘an. I propose not to sign a bill that would : appear to be @ crippling 
bill; that is not. going to help. Because if it isn’t going to help, we 
might just as well let the American people know ‘that we want to 
protect these people, in my opinion. 

As I say, I was on a national broadcast several days ago. I have yet 
to receive one letter from the ordinary good old- fashioned American : 
yes, even one espionage agent, telling me that my philosophy on this 
matter is wrong. However, tomorrow I may get a lot of them that 
will tell me I am wrong. 

Thank you very much, Mr. Steinberg. 
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Mr. Couirs. Just one question. T think Mr. Pearson could answer 
for us, Senator, that I didn’t get a chance to ask him in his testimony 
this morning. 

He heard the Defense Department witnesses. 

Noticing your report that you submitted for the committee, your 
committee on Federal legisiation would oppose the granting of the 
powers to wire-tap to the defense agencies. I take it “that your con- 
mittee believes it best to limit this power to tap to the Attorney General 
and to the FBI? 

Mr. Pearson. That is right. It wasn’t in my prepared statement, 
but it is in the full report. 

Mr. Couturns. That is why I asked. I was wondering, in view of 
hearing their testimony this morning: Has that affected your particu- 
lar view at all, or is that still the view of your committee on Federal 
legislation. 

Mr. Pearson. No, sir: it is still my view. I didn’t think they made 
a very good case for their proposition. I don’t know. They didn’t 
ox un why. As TI understood it, all they said was, “Well, we have 
got to keep track of our own people.” 

Well, sure they do. 

Senator Wetxer. Mr. Hoover will do a pretty good job of that, too, 
you know, if they will pay any attention to it. 

Mr. Pearson. Yes; I don’t see how that would prevent them, if they 
had somebody in the Armed Forces that they were suspicious of, from 
producing the Department of Justice at that point. I think in the 
hearing last summer that point was made that although they have to 
watch their own people while they are, so to speak, on the reservation, 
when it gets to the stage of any civil prosecution, they admitted at 
the hearing they would have to bring it to justice anyhow. 

Mr. Couns. And for any wiretap action they would have to go to 
the Attorney General first anyway under the language of the House 
bill ? 

Mr. Pearson. That is right. 

Mr. Comins. So therefore your committee on Federal legislation, in 
the event that there is any legislation coming from the Congress on this 
subject, would urge that the authority be vested only in the Attorney, 
General and the FBI and that the Congress not give such powers to 
the defense departments ? 

Mr. zeae That is correct. 

Mr. Cotuims. Thank you. 

Senator WeiKer. I am glad to get that observation. I missed that 
portion of the hearing. Because I don’t know the experience these 
people have had. 

As I stated to you, I have been in the service; but I wasn’t such an 
addition to the service, and maybe some of those men aren’t such great 
additions to the service. I am glad to get your observations. 

The committee will now recess until May the 12th. 

(Whereupon, at 1:10 p. m., the hearing was recessed until 10 a. m., 
Wednesday, May 12, 1954.) 
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WEDNESDAY, MAY 12, 1954 


Untrrep STatTes SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met, at 10 a. m., pursuant to recess, in room 324, 
Senate Office Building, Senator Herman Welker (presiding). 
Present : Senators Welker (presiding) and Johnston. 
Present also: Thomas B. Collins, Subcommittee counsel. 
Senator WeLker. The meeting will come to order. 
The first witness will be Mr. Raymond C. Shindler, private investi- 
gator, New York City, N. Y. 


STATEMENT OF RAYMOND C. SHINDLER 


Senator Werxer. Mr. Schindler, will you state your name, resi- 
dence, occupation and profession, please ¢ 

Mr. Sutnoter. Raymond C. Shindler. I live at Sprat House, in 
Kerrytown, N. Y. I am a private investigator. My business is at 
7 East 44th Street, New York. 

Senator Weiker. How long have you been so engaged, Mr. 
Shindler ? 

Mr. Surnpier. Forty-eight years. 

Senator Werxer. I take it your investigating has been quite 
voluminous ¢ 

Mr. Sutnpier. Yes. 

Senator Weixer. Mr. Shindler, are you acquainted with the mat- 
ter that we are hearing today with respect to the proposed wiretap 
legislation ? 

Mr. Srnprer. Yes, I am. 

Senator We.tker. Without boring you, I should like to ask you for 
your opinion, given in your own language, as to what you think of the 
proposed wiretap legislation, or any suggestion you might have, Mr. 
Shindler. 

Mr. Surnpter. I think it is absolutely essential that the law-en- 
forcement agencies of this country have the protection that it gives 
them, the opportunity to solve crimes which otherwise in many in- 
stances are not solved. 

It seems to me that it is most important, when we appoint men like 
the Attorney General of this country, a man we must have confidence 
in, he must have ability, and then we tie his hands without allowing 
him to do certain things that are most essential if he is to prosecute 
the enemies in this country or the breakers of law, not only sabotage. 

I go further. TI believe that the FBI in my opinion is the greatest 
investigating bureau in the world—and I have been abroad in every 
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country. There is nothing comparable to their work; and to tie 
their hands is not right because the crook, the thief, the saboteur is 
not waiting. He is going to commit a crime. The FBI are follow- 
ing him, they are checking him, and yet they haven’t the right to 
tap his wire. 

The very essential thing that would solve the crime and catch the 
man is not allowed and we have to do it some other way, the hard 
way. In many cases we miss it completely, so that it is most im- 
portant. 

Senator Werxer. Mr. Shindler, is it a fair assumption, without 
legislation to permit the use of wiretapping, the American people 
speaking through its Congress, and naturally its executive branch, 
are merely putting a roadblock in the way of American people to 
get decent, fair law enforcement ? 

Mr. Surnpter. We certainly are. 

Senator Wetxer. I am sorry I interrupted you. You may pro- 
ceed, sir. 

Mr. Surnpter. That is all right. I practically covered it. 

I believe that all law-enforcement officers should have the right. 
They must decide at a moment’s notice. You are shadowing some- 
body and all of a sudden they are about to commit a crime. By the 
time you find a judge and got permission to do something, it is too 
late. That goes for our domestic affairs and anybody. Other coun- 
tries don’t have these restrictions. You can go to practically any 
country on the face of the earth and get the kind of evidence by wiretap 
that you can’t get here. 

Senator Wetxer. Is it true, Mr. Shindler, that the policy of this 
matter was established when some 32 of our sovereign States had 
udopted wiretap legislation, made it admissible within the State ? 

Mr. Surnpier. Yes. 

Senator WeLker. And some of those States go as far, not only to 
the interception of wiretap legislation with respect to felonies, but 
they even go down to common misdemeanors such as carrying matches 
ina public forest and things of that nature ? 

Mr. Suinoier. Yes. 

Senator We.ker. Now, I think I should acquaint you with the fact, 
Mr. Shindler, that perhaps most of the opposition in this matter has 
arisen over the statement, I think, by Justice Holmes that this was 
dirty business. 

Now, based upon your years of investigation, law-enforcement 
work, let me ask: Is the tapping of a wire any dirtier than the boring 
of a hole for an eavesdropper to listen in on a private conversation, 
or observing the private happenings of what goes on in a man’s sanc- 
tuary, his home, his place of business, or anything else ? 

Mr. Surnpuer. It is not. 

Senator Wetxer. Mr. Shindler, I want to inquire of you, because 
you are a valuable witness with respect to our hearings—you have 
lived in the great State of New York, and I am advised by my counsel 
that you enjoy one of the finest reputations there of a private investi- 
gator—wh: it has been your observation with respect to the uniformity 
of orders permitting wiretaps when requested before your many 
judges who are authorized to grant that order ? 

Mr. Suinpier. Because my experience in New York City, where 
the laws are very strict on wiretapping, and where there are restric- 
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tions on it, as you well know, that require that you do have permission 
in certain instances before you can tap it, in certain types of cases— 
is your question to what my opinion is on that ! 

Senator Weixer. I wanted to inquire, if you knew, Mr. Shindler, 
with respect to whether or not certain judges would grant an order 
on the same set of facts, the same particulars, while other judges 
would refuse ? 

Mr. Surnpuer. Yes; that is right. 

Senator Wetker. In other words then, I take it if the McCarran 
bill, as we are now considering it here, or the amendment to the origi- 
nal House bill that came over, which would require the order of a 
Federal judge before a wire could be tapped, is it fair to state there 
could not be a unanimity of decisions and therefore it would result 
in a bit of chaos in the immediate necessary tapping of wires that 
you have related ? 

Mr. Surnpter. That is right. 

Senator Weiker. Mr. Shindler, I want to ask you your observa- 
tions with respect to one of the provisions of the McCarran bill 
which would preclude the private tapping of wires by private indi- 
viduals, not law-enforcement officers. 

Mr. Sutnpier. I am not so much against that because it can be 
abused a great deal. There are a lot of crooks in my business like 
there are in many others, and I think that some very definite restric- 
tions should be placed on the private individual. 

I believe, however, that as we do today, do a certain amount of 
tapping under certain regulations, that those restrictions should not 
be curtailed. 

Senator Wetker. I would like to have you give your opinion as to 
the difference between wiretapping and that of shadowing, and listen- 
ing in on your friends who are 20 feet away talking to a man about a 
certain matter. 

If they say wiretapping is dirty business, I will ask you if it is not 

. fact that truthful statements made over the telephone should be 
aoa nt, the same as truthful statements made by an informer or 
man who listens in on a conversation ? 

Mr. Suinpier. There is no question about it. 

Senator Wetxer. In other words, Mr. Shindler, based upon your 
years of experience, if a man is going to be a liar, he can lie just as 
well about a wiretap as he can on what he heard or what he swears he 
heard, or what he swears he saw through the door, the peephole, or 
the window ? 

Mr. SurNpter. It is competent in all the courts of the United States 
for “Roper’—now, “Roper” in my business is a person I had to get 
acquainted with, for instance, to get certain information for you and 
to sit and talk and under some pretext g get some subject matter. And 
I get the information and I can go into any court in the land and 
comment as to what I heard. Or, if I am sitting on the next table and 
hear two people talking I can go to any court and listen to what they 
said. But if I listen over the phone I haven’t the right to do that, get 
that same information. 

Senator Weriker. And of course you are familiar with the funda- 
mental rule about admission against interest ? 

Mr. Surnpuer. Yes. 
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Senator Weixer. You have heard the statement if wiretapping is 
dirty business—as I said before—the man who swears to tell the 
truth can certainly lie about the wiretap as well as he can about what 
he heard ? 

Mr. Surnpier. That is right. With all due respect to Justice 
Holmes, whom you referred to, the court of last resor t, after all, is the 
public of this Nation. And if the facts about this wiret apping were 
fully laid before all of the people of America, I am sure they would 
endorse this legislation. 

But it is just the misinformation or the noninformation, the fact 
that the public do not know exactly. If they had all the testimony 
that you have here laid before them ‘and took the time to read it, there 
is no question in my opinion that that would go through overwhelm- 
ingly. 

Senator Weiker. Mr. Shindler, what does an innocent person have 
to fear in legislation such as this, which is destined to protect the 
security of this wonderful country of ours, and perhaps might go so 
far as to protect fathers and mothers against kidnaping and maybe 
extortion? What does the innocent person have to fear, I ask you, 
based upon your years of experience ? 

Mr. Sutnpter. Nothing; absolutely nothing to fear. 

Senator WeLker. With respect to the wiretapping on kidnaping, 
and I have not committed myself as to how far 1 want to go in this 
sort of legislation, I will ask you if it is not a fact that about the only 
way in the world that you can intercept a kidnaper who kidnaps for 
ransom is to tap the wire of the parent who will receive the call from 
that fiend who is taking the child away ? 

Mr. Sutnpier. Yes, sir; no question about it. 

Senator Werxer. And if you are deprived of that right, the law- 
enforcement agencies are handcuffed beyond a doubt; is that correct / 

Mr. Surnpier. You are taking away their right arm. 

Senator Werker. Mr. Shindler, do you have any idea, or have you 
made a study with respect to the provisions of House bill, as amended, 
which also permits the assistant chief of staff, G-2 of the Army General 
Staff, Department of the Army, Director of Intelligence, the Depart- 
ment of the Air Force, and the Director of Naval Intelligence, Depart- 
ment of the Navy, to do wiretapping? 

Mr. Surnpter. The question is have I made a study of it? 

Senator Werker. Yes. 

Mr. Suinpter. I have made a study of it, but I approve of their 
having legislation to the effect of doing it. Any law-enforcement 
department of our Government, any department, regardless. 

Senator Weiker. Lam going to visit with you and go a little further 
into that. I have all the respect in the world for the armed services, 
and I know the tremendous problem that they must have. 

Since this public acclaim has gone out that this is dirty business, it 
would seem to me that perhaps it would be better to lim't this to known, 
fine law-enforcement agencies, such as the Director of the Federal 
Bureau of Investigation. 

Mr. Surnpier. There is no question about Hoover's department. 
When you say this, I am not talking about monitoring every conver- 
sation that comes in, if that is what you mean. TI didn’t mean that. 
I am talking about wiretapping in the law enforcement, when the 
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aepartments that you mentioned are working on something of a pos- 
sible criminal nature, such as a saboteur, spy, or anything of that sort, 
these departments have something to do with those types of crimes, 
also. They originate in many of these departments, and then they 
get into the FBI or other bureaus. 

But in those cases I should think they should have the same rights 
that the FBI should have. I am talking about that type of thing. 

Senator Weriker. I was wondering whether or not we could not 
make it possible that they had to clear through the FBI? 

Mr. Suinpier. I would be in favor of that ; or the Attorney General. 

Senator Weiker. Of course, as I understand it—and I would like 
to be corrected if I am wrong—they clear through the FBI who then 
make these applications to the Attorney General; is that correct 

Mr. Cotuins. That is correct. 

Mr. Sutnpter. 1 would be in favor of that. 

Senator Weiker. The question has been repeatedly asked me on 
committee hearings whether I would be willing to pay! some past 
Attorney General, who probably would differ with me in political 
philosophy, and I have answered this, Mr. Shindler, many times, 
ths at regardless of politics—I started as a prosecutor, I have had quite 

i bit of experience in criminal defense; the last case I tried was a 
cake ial prosecutor on behalf of the State of Idaho—lI believe that a 
man, regardless of political faith, who takes his oath as a lawyer and 
is Attorney General of the United States, will respect that oath and 
give us justice. 

Do you believe in that ‘ 

Mr. Suinpier. There is no question in my mind about that at all. 
Absolutely. 

Senator Wei_ker. Counsel, do you have any questions? 

Mr. Cotiins. Yes, Mr. Chairman. 

Mr. Shindler, you have been engaged in private investigative work 
in New York for a number of years, and consequently are familiar 
with all phases of investigative work involving Wiretapping par- 
ticularly by private individuals ? 

Mr. Surnpuer. Yes. 

Mr. Cotirns. Could you give us any opinion as to how extensive 
private wiretapping is today ? 

Mr. Srinxpier. This is only my opinion because there is no way of 
anybody getting an honest answer, percentagewise, how many people 
now, how m: uy jobs have we done the same thing. There is no way 
of knowing. T know it and nol ody else would know it. So I don’t 
know about the other fellow, except what I hear. 

There are hundreds of detective agencies, thousands in this country, 
and I know “a heads of hundreds of them. And I have traveled a 
great deal so I know, from talking with these men over the years, 
that they én it generally. 

I also know from lawyers, and 90 percent or more of my clients 
are lawyers—I know from their telling me about cases. They say that 
in court the client’s wire must have been tapped because certain ques- 
tions were asked about which the information could not have been 
obtained any other way unless someone had been listening in on 
telephone conversations. So they asked me what they could do about 
it. It is too late; they have it. There is no way of making them 
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prove they did it. Whether they violate the law orenot, there is no 
way of going back and proving that you had that conversation; the 
information came only on that one conversation and your wire was 
tapped. 

So I know from talking with lawyers all over the country, private 
detectives, that it is quite general. That includes Washington, D. C. 

Mr. Couiins. I assume it is quite generally known that “people not 
engaged in law enforcement, in the investigating profession, also 
tap wires? 

Mr. Surnpier. We are requested dozens and dozens of times each 
year where we have to turn it down flat. An individual wants a cer- 
tain wire tapped and we can’t do it, and that ends it. There are 
other people they might be able to hire to do it, and in some instances 
they do. 

Senator Werxer. Mr. Shindler—if you will allow me to interrupt 
again counselor—there is not any question in my mind. As I stated 
before, if a man wanted to be dishonest, as we have had evidence here, 
he could alter a wiretap. 

But I will ask you if it is not a fact, based upon your years of 
experience, that that would be the best way in the world to lose his 
case by a defense attorney catching the alteration of the wiretap? 

Mr. Surnpier. It certainly would be. 

Senator Werxer. In other words, if John Jones stood out in that 
room and told a deliberate lie about you and the Senator from Idaho, 
then Mr. Jones is put up on the sts ind before a jury of his peers, he is 
given his direct examination and he is given cross examination; then 


vou and I would take the stand and deny that allegation and expli in 
wherein it had to be wrong: I answer a question of fact for the jury, 
and I am one of those individuals who still believes in the verdict 
of a jury, even though at some times I have been rather saddened by 
them. 


Do you agree with me on that? 

Mr. Surnpier. Yes, sir; I certainly do. 

Mr. Cotiins. Mr. Shindler, as a private investigator, if you are 
called upon to do some private wiretapping, do vou have certain stand- 
ards that you follow, or certain ethics ? 

Mr. Surnpier. Very definitely. 

Mr. Corttixs. What are they ? 

Mr. Surnpier. The only way today, since the legislation is as it is, 
that we would even consider such a thing, is for a client who is being 
threatened, has been receiving threats, blackmail or threats or other 
types over his phone; there is only one way of finding and locating 
that party and getting the evidence necessary. So we tap his phone in 
his office with his permission. 

So it is his phone, it is not any stranger’s. He has knowledge of it, 
he has ordered us to do it, and he is paying us to do it. And then we 
get a record of what the person says, and as a result of those calls we 
are able to locate the part of the city from which the person is making 
those calls, and frequently we can pick them up at the telephone 
booth where it happens. 

This evidence is not out, it is not necessary. We get it as a result. 
We locate the person who started the blackmail, and we stop it 
wherever the case may be. 
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We are justified in doing that work. It is ethical to do it. 

Mr. Couirns. The investigator would tap his client’s phone, but he 
would not try to put on illegal taps? 

Mr. Suinoier. If he did it on your phone without your knowledge, 
he is committing a crime for which he ean go to prison. It is not only 
unethical, he is a crook under the eyes of the law. If he is caught he 
can go to prison. 

Mr. Cotiins. From your knowledge—and again confining it to 
New York City and New York State—do you believe there is a con- 
siderable amount of illegal private wiretapping going on? 

Mr. Surnpier. Yes, there is. There is no question about it. 

Mr. Cortrins. Senator Welker pointed out that we are primarily 
concerned with trying to secure wiretap legislation so as to make ad- 
missible in evidence information obtained by wiretaps. The legisla- 
tion pending before us is confined to two approaches: One, the wire- 
taps upon the express, written approval of the Attorney General; and, 
secondly, following the pattern of the New York State law, of an ex 
parte order. 

Now, from your experience in this field through many years, what 
are your feelings about these two approaches? Would you care to ex- 
press any opinion as to which you would think would be the most ex- 
peditious and in the best public interest ? 

Mr. Surnpirr. The beginning of your question was two approaches ? 

Mr. Cotuins. We have two approaches before us. One is that the 
wiretaps would be made upon the express, written permission of the 
Attorney General; secondly, that the Attorney General would have 
to go to court and get a court order from a judge before he can make 
the wiretap. 

Mr. Sutnpirr. My experience is that it should be the first, that 
the Attorney General should have the right to decide right then and 
there. The other delays and many times causes the crime not to be 
solved as a result of that. I am all in favor of the Attorney General 
having that authority. 

The second one, to me, is ridiculous. 

Mr. Cottrys. I have no further questions. 

Senator Weixker. Mr. Shindler, the committee has been honored to 
have you here. On behalf of the chairman, Mr. Wiley, and the entire 
committee, we want to thank you profusely for coming down. 

I am very hs appy to have met you. 

Mr. Surnpter. Thank you, Mr. Chairman. I am glad to have seen 
you. 

Senator We.tker. The next witness will be Mr. Bernstein, attorney- 
at-law of New York City. 


STATEMENT OF NAHUM A. BERNSTEIN, ATTORNEY AT LAW, 
NEW YORK CITY 


Senator Wetxer. Will you state your name, and your residence? 

Mr. Bernstern. My name is Nahum A. Bernstein, of the law firm 
of Silver & Bernstein. I reside at Locust Avenue, Rye, N. Y. My 
office is at 20 Pine Street, New York City. 

Senator WriKer. And you are engaged in the practice of law. 

Would you tell the committee principally what type of law you 
practice? Is it trial work, civil work, or general ? 
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Mr. Bernsrerx. We do a vast amount of trial work, particularly 
in the Federal courts. My partner, Mr. Silver, is present district 
attorney of Kings County, having at the last election succeeded Mr. 
Miles McDonald. He was formerly Assistant United States Attorney, 
Chief of the Bureau of Indictments of the Southern District, and 
Special Assistant to the Attorney General. 

Mr. Cotitns. Would you give some of your other background, Mr. 
Jernstein, for the record, as to your private law practice? Were you 
in service during the war? 

Mr. Bernstein. Yes. 

In conjunction with Mr. Silver, we conducted for over 4 years the 
heart-racket investigation in cooperation with the United States At- 
torney, which resulted in the conviction of over 100 individuals, in- 
cluding the leading law firms in the insurance field in New York 
City, unhonorable doctors, and so on. 

In the course of that inquiry I supervised the installation of numer- 
ous setups for recording both room and wire conversations. That is 
one investigation. We recorded over 5,000 records: which could be a 
great many more conversations, there are many on each record. 

During the war I was with the Office of Strategic Services. I 
headed up and wrote the so-called bibles for police methods. I 

taught wiretapping and microphone work and other police methods 
manned daily for a period of years during my course of service. 

Since then I have been very close to the situation in the State of 
New York, particularly the problems relating to the practical prob- 
lems of wiretapping, and the problems of obtaining a court order in 
order to effect wiretapping. 

I should state the auspices under which I appear here. 

] appear here because Mr. Ted Pearson of the Bar Association of 
the c ity of Ne Ww York recommended that I appear here, to discuss or 
give such aid, if I can, with regard to the practical problems rather 
than the legal or theoretical problems relating to the bill you are 
considering. 

Therefore, the first issue—and I think it the most important issue 
I would like to take up—is the question as to whether the requirements 
of a court order would, in fact, hamper the job of the law enforcing 
iwenciles. 

don’t know that I am any more competent than anyone else to 
advise the committee as to the value of a court order, or what sort 
of course it should adopt, but I think I am competent to advise the 
committee as to what will happen in the field, if you adopt one course 
or the other as a practical matter. 

I disagree with a great many things the last witness testified about. 
I am of the firm opinion that much of what I consider loose thinking 
«bout this subject comes as a result of perfect good will, but by people 
talking in terms of general principle rather than in practical prob- 
lems, just what does happen. 

In order to do that, I would like to, if I may, sir, tell you just what 
happens in the field when we wiretap. 

Senator We.Ker. Very well. We would like to hear that. 

Mr. Bernstern. I am talking about many thousands of installations, 
not only that I installed or supervised, but in my association with the 
leading wiretappers of this country and the work they have done. 
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Actually, the simplest problem, when a decision is made “Let’s tap 
So and So’s wire,” the simplest part of the problem is to ascertain the 
wire to be tapped. The reason why that is rendered simple, although 
it could be complex, is because we assume a qualified wiretapper has, 
through super function or connections, access to the telephone com- 
pany’s records. And where you have that access, the job of locating 
the party, which is the first start—you start with the telephone number 
or the name and location. It is easy enough to get the telephone num- 
ber, although that presents difficulties, where it is an unlisted number 
or sometimes a secret number. That is a category the telephone com- 
pany has. 

Nevertheless, if we are talking about not private wiretappers, whose 
job is a little tougher in that regard, but people with the badge of 
authority, we assume that they have those connections. 

Now, you have two distinct problems. You have big-city taps and 
you have rural, suburban taps. The big-city taps are easier than the 
rural, suburban taps. 

You must understand that the telephone company does not run 
just one pair of lines from the exchange to any particular trunkline 
ina man’s home. It would be highly uneconomical to do that. The 
result is that through the main cable are hundreds of pairs of wires, 
one of which is connected to a cross box which might be in the basement 
of an apartment house or an office building. 

But they don’t let it go at that because if that building were to be 
torn down and another building erected, or they wanted to change 
the service, that entire miles of line would be lost. So the knowledge 
of the economy of the phone system is one of the working tools of the 
wiretapper. He knows that in addition to the pair in the cross-box in 
the building, in which the party resides whose wire you are going to 
tap, there are 2, 3 1, sometimes 5 multiples of that wire, which will 
appear in other bridging points, or other cross-boxes anywhere from 
a half block aw: Ly to sometimes 5, 6, or 8 blocks away. There might be 
a choice of 2 or 3 locations. 

Now, fundamentally, I brought with me a typical bridging point. 
This is the smallest type. But it makes no difference. What you see 
here is just on a small scale of what you would see in a giant cross-box 
in the Empire State Building. Instead of one line of lugs, there would 
be many, many lines of lugs. 

On the box you will see the cable number would be written, like 292 
would be the cable number. That means all wires running into this 
box come from cable number 292. Therefore, if you know that a man 
has Circle 7-4380, and you have access to the record, they will tell you 
4380 is cable 292, pair 4 

They will also tell you another piece of information, that the cross- 
box is located in a certain building, in his own building, let us say, and 
there are multiples of that in three other addresses. So you then know 
what avenues are available for wiretapping: The building in which 
the man resides and 3 or 4 other locations. 

After that comes your real job. Then your work first begins. You 
can’t go, as a rule, into the man’s building and sit in the cellar and 
wiretap from there. So you go shopping around, and if it is a secure 
type of investigation, you shop under cover. You don’t go in and 
fiash your badge necessarily. 
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They do in New York City, if it is a bookmaking investigation and 
che problems of exposure are not too serious. If it were a spy investi- 

gation, or any real conspiracy—I know in the mail fraud investiga- 
tions we conducted in the heart racket, we never operated under badge 
of authority. We always created a legitimate cover. 

I recall where I not only set up a rented place, but we set up a textile 
firm. We made sure that firm had a rating in Dun and Bradstreet, so 
that if people were to check us they would find out we made sales; 
we had a bank account; we had officers and directors, if they checked. 
And we brought our equipment in under complete cover. 

You will find out that in sensitive jobs, such as spy investigations, 
the badge of authority is only infrequently used and only as a matter of 
dire necessity. So the difficult job of shopping goes on. 

You find it is hard to get an office in a particular building, or you 
find, coming in and out of an apartment house, one of the great prob- 
lems is that the apartments are all taken. People go into a place where 
some woman first gave us consent; she was perfectly willing to help 
the law enforcement agencies, but she didn’t realize that 4 or 5 men 
were coming in and out, and neighbors would begin to talk that she 
received male visitors. So we had to create some other setup. 

The point I am trying to make is that creating a secure listening post 
is an extremely diffic ult job, more difficult in proportion to the sensi- 
tivity of your investigation; less difficult when you are dealing, let 
us say, with bookm: aking or a petty larceny case; extremely difficult 
and time-consuming when you are dealing with Federal agencies 
where security is extremely important. 

One of the things when I hear testimony about this problem, and 
people say you have to move at a moment’s notice, I think that ought 
to be determined by what in fact has been the experience of people 
who had to move, and who had to move not only on one oceasion but 
on thousands of occasions. 

So I have brought with me—and I would like to submit to the com- 
mittee and comment as I go along—first of all, a letter which was based 
upon my long association and my recent discussions with the man I 
consider the dean of wiretappers in the United States, and I think who 
is generally considered to be so, Mr. William J. Mellin. 

Mr. Mellin has only recently gone into retirement, but still is active 
on special assignments. He is probably responsible for the initial 
invention of devices and the training of most of the men who are now 
doing the job for our Federal agencies today. 

Let me read this to you. It is dated May 11, 1954. It is addressed 
to me: 

Dear Mr. BERNSTEIN : I wish to confirm our discussion in your office today con- 
cerning the issue as to whether important investigations involving national 
security might be hampered by the delay necessary in obtaining a court order. 

I speak from the expe rience of more than 40 years devoted almost exclusively 
to wiretapping. After 5 years of varied experience with the telephone company, 


including wiretapping, I devoted the rest of my life to the science of wiretapping 
for local, State, and Federal authorities. These included the various district 


attorneys in New York State, state troopers, New York City Police Department, 


United States Railway Police, Narcotic Service, Intelligence unit, Postal Service, 
Department of Justice, and the United States Army, Navy, and Coast Guard. 

I have checked the telephones of at least two Presidents of the United States 
and members of the Presidents’ Cabinet. 

Among innumerable underworld investigations, I conducted wiretapping opera- 
tions in the investigations of Dutch Schultz, Waxey Gordon, Charles Lucky 
Luciana, Al Capone and the Diamond gang. 
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Incredible as it may seem, I have been able to calculate that in the course of 
my long career, I have tapped in excess of 60,000 pairs of wires. 

My reason for somewhat immodestly setting forth the extent of my past ex- 
perience is only to emphasize the distinction between conclusions based upon 
actual experience in the field and the theoretical conclusions so frequently voiced 
by those who deal only with the scientific principles involved. 

It is quite true that as a matter of scientific principle, it is possible to tap a wire 
in a matter of minutes. However, in my long career of wiretapping, I have 
rarely encountered a situation where it was possible to tap a wire with security 
and establish a safe listening post in less than 48 hours. 

There have been rare instances where I had succeeded in accomplishing this 
result within the span of an 8-hour day but this was usually the result of ex- 
treme luck in finding a listening post to which I had ready access as an official 
representative of a Government agency. 

It must be noted that the greater need for security by reason of the sensitive 
nature of the investigation, the more difficult and time-consuming will be the job 
of securing a listening post. Whereas flashing a badge and barging into a pros- 
pective listening post with personnel and equipment may be a calculated risk 
in a bookmaking inquiry, it would hardly do in the investigation of conspiracies 
involving espionage and sabotage. 

In my work for the Army, Navy and Coast Guard, I did considerable wire- 
tapping with respect to treasonable conspiracies. It is usually necessary and 
wise to secure a listening post under a proper cover rather than rely upon an 
official badge of authority which might leak the nature of the investigation. 

It should also be remembered that treasonable activities are the result of 
conspiracies of long duration and wiretaps are installed for months and even 
years. I have been on wiretaps for many years and in one particular case for 
more than 5 years. 

He is referring to the same one. 

I can state without hesitation that it often takes from 48 hours to several 
weeks to wiretap securely and established a safe listening post, and the more 
sensitive the investigation the longer the job will take. 

I have closely observed the wiretapping operations by official authorities since 
the enactment of the law in the State of New York requiring court orders. I 
have never known a requirement for a court order to interfere with the speed 
of the wiretapping operation. In fact, it has been my experience that a court 
orders is available long before the job in the field has been completed. 

I can state the conclusion with the authority of my 40 years’ experience as a 
wiretapper that I do not know of a single instance where any investigation in 
which I was engaged would have been hampered by the requirement of a court 
order if the court order were obtained within 48 hours from the time the de- 
cision was made to tap the wire. 

You are privileged to make this letter available to the Senate Judiciary Sub- 
committee in the course of your testimony, and I trust that this committee will 
find this information of value to their inquiries. 

Senator Weixer. We will make the letter a part of the record by 
reference. 

(The document referred to was received in evidence and filed for 
the record.) 

Mr. Bernstein. That is, for example, the considered judgment. of 
an investigator, a professional wiretapper. 

I thought it might also be valuable for you to have the considered 
judgment of a prosecutor, who sometimes has a different approach 
and a different problem than the wiretapper. So I asked my part- 
ner, Mr. Edward Silver, who is the district attorney and formerly 
chief assistant district attorney for the past 8 years of Kings County, 
and who has lived with this job; in reading what he says, which is 
shorter than Mr. Mellin’s account, I would like to say I made an 
analysis of the last 200 taps made for the prosecutor’s office in Kings 
County, where a court order was required. I have spoken to the men 
who made them, and in every instance the court order was ready and 
waiting for them before they were ready to listen. 
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This is dated May 6, 1954: 


I thought it would be best to put in writing some of my thoughts expressed 
to you in connection with your appearance before Senator Wiley’s committee 
that is considering wiretapping legislation. 

I understand that the Attorney General does not favor a provision in the 
proposed bill requiring a court order, based on a showing of reasonable cause, 
authorizing the tap. As the district attorney in the second largest county in 
the country I resort quite frequently to wiretapping in our fight against crime. 
Under our State statute, I am required to get a court order and I welcome it as 
a reasonable restraint. 

“Power is a heady thing” as Mr. Justice Jackson said (McDonald v. United 
States, 335 U. 8. 451, 455-456 (1948) ), and just preceding that wise observation 
he remarked “so that an objective mind might weigh the need * * * the right 
of privacy was deemed too precious to entrust to the discretion of those whose 
job is the detection of crime and the arrest of criminals.” 


If it should be argued that the procurement of an order would 
be a delaying factor in proceeding with the business at hand, I can 
tell you that getting the order is a simple matter and can be gotten 
in a few hours, or less, if the situation should require it. 


Indeed, the mechanics in setting the tap 1s far more difficult and time con- 
suming. Locating the “pairs” and the installation of the tap are not too time 
consuming—but getting the proper “plant’’ (listening post) is not an easy 
thing and at times has taken us days and even a week and more to set. The 
vreatest care must be exercised in the establishment of the plant or the whole 
operation will blow up in short order. 

Che ordinary citizen is too worried or frightened that he might get involved 
if he provided the place for a plant Even where he is not, the coming and 
voing of men quickly creates suspicions of neighbors and even the police who 
are not part of the operation. This difficulty varies with the location of the 
wire to be tapped. It is easier in business areas and the difficulty increases 
as the area is more sparsely settled 

Indeed, when we think we desire to tap a wire we can have the order and 
affidavit ready long before we have our setting in order. We have never found 
the necessity to get an order an obstacle. 

As a district attorney, I must not forget that at times in the zealousness to 
solve a crime I might be tempted to thrust aside protective procedures that 
have come down to us as a result of many hard fought battles. Four centuries 
ago, Lord Coke (Second Institutes (1656)48) said: 

“Every oppression against law, by colour of any usurped authority is a kinde 
of destruction * * * and it is the worst oppression that is done by the colour 
of justice.” 

I want to say that I strongly favor the Attorney General having the power 
to tap wires in his fight against subversives. We must get the modern tools 
to fight those who use the modern tools for their nefarious purposes. Yet, with 
this necessary power, should go the objective view of the court in granting an 
order permitting a tap. 

And, Senator Welker, I would like to tell you of a specific instance, 
because I know you asked the last witness about it, that the judges 
might vary in their point of view. 

Mr. Silver had the problem of presenting an affidavit and order 
toa judge, and I think Mr. Silver represents the finest type of prosecu- 
tor you could find in this country. He is careful about what he pre- 
sents and wants to abide by the law. But the judge is a judge and the 
prosecutor is a prosecutor. 

The judge looked over the affidavit and he said: 

Well, Mr. Silver, what you are really trying to do here is to find the where- 
abouts of this vital witness who is about to take a powder and run out on you. 
You are not really investigating the crime or tapping this wire to establish the 
crime itself; you are just trying to tap a wire to find out the movements of a 


witness not involved in the crime himself, but who is going to testify for the 
state. 


eT 


FE Iw nk SST 








a ae, | 


WIRETAPPING FOR NATIONAL SECURITY 169 


So he denied the court order in that particular instance. 

Now, when you say, will judges reach different conclusions through- 
cut the country; conceivably. But so they reach different conclusions, 
for example, throughout the country where you apply for a writ of 
seizure or a warrant to go into a home, where a constitutional right is 
involved. : 

One judge may think the facts justify it, and another may think 
the facts do not. That is all the more reason why it strikes me why 
a court order should be so essential. 

I know in my experience with the armed services, where we were 
doing that sort of thing all the time, and particularly in times where 
national security is involved—perhaps I may have been guilty of it 
to some extent myself—we begin to adopt the attitude that the end 
justifies the means; we are doing an important job, we love our coun- 
try, we want to get it done, and we are not too squeamish as to 
whether we are tapping in on a wire where sufficient evidence is present 
of a suspected crime, or whether it is merely that we want to know 
what is cooking in that direction. 

Senator WeLker. May [ interrupt you, counsel ¢ 

Mr. Bernstein. Surely. 

Senator Werker. That is the philosophy that an over-zealous 
prosecutor gets when he has a suspect in the sheriff's office and is 
interrogating him. Some horny-handed officers might come up with 
a nice club and hit the man over the head, which is commonly known 
as the third degree. 

We have that very common throughout the land, there is not any 
question about that. It is a blight upon our profession. We have 
been trying to stamp it out. 

I know able lawyers like you and all that have appeared before this 
committee would not approve of that. I bring that out to show you 
can get overzealous, and it sustains in part your conclusion. 

Mr. Bernstein. We have laws that protect against the zealousness 
of officers such as that. There have been cases recently, as you know, 
in New York City, of police brutality, in which the men were event- 
ually brought to book. 

You see, people talk about these things as if it was all one lump, 
all things were the same, when compared to another field. They 
are not. Wiretapping is such a secret process. The normai safe- 
guards one has, for example, against the invasion of the privacy of 
your home by eavesdropping, are not available. 

When you talk about boring a hole or eavesdropping in a man’s 
home, it 1s tantamount to saying a man can rob your place or break 
into it, because that is practically what he has to do in violating the 
privacy of your home, and you have protection against people who 
break and enter. 

But wiretapping, you go nowhere near a man’s home. You can 
do it a mile away, and you might do it at the original frame, a tele- 
phone exchange miles away. So there is absolutely no protection 
against that type of thing. 

Then, again, you are dealing with war crimes, conspiracies. We 
have the problem of the Smith Act and many other acts, highly 
justifiable. : 
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But, on the other hand, in an effort to prove these crimes which are 
crimes largely of the mind, the desire to go on wires to find out what 
they do advocate is very great. 

I think you may find this of interest because the last witness men- 
tioned it. He said something about they have abroad, they have 
these modern tools, they do it all abroad. 

That is just what I am worried about. I have traveled a good deal 
abroad, throughout Europe, many parts of Asia, in the Middle East. 
I have had to instruct my people that you must assume that the At- 
torney General, or whoever holds similar rank in every one of these 
nations, has absolute power to wiretap, there is no question about it. 

Whi: at they do is they don’t bother to wiretap any more. In every 
hotel, the microphone is built into the wall, a permanent installation 
that ait be moved. You make up your mind when you are in this 
country you are under police surveillance, any foreigner who comes in, 
whether you like it or not. The only instruction I give is you just 
don talk over the telephone unless you are sure of the security of the 
setup. 

That isso much so, that I instruected—strange as this may sound, it is 
funny—I instructed thousands of men in the use of the sign language, 
whereby in a half hour I can teach a man to be fairly proficient with a 
one-man sign language, so that if they are abroad in these police states 
it is possible to converse without worrying about whether the room is 
wired or the phone tapped. 

worn Wevxer. Our Indians out in Idaho do not have to suffer 
mucl about this proposed legislation, because they do most of their 
conversation by this sign language, too. 

They are much better off. Of course, with this two-way Bureau 
proposition we can’t even be sure of that. 

Mr. Bernsrer. I am finished, unless there is any question with re- 
gard to this question of the practical problem of obtaining the court 
order. I believe any prosecutor or Attorney General ought to wel- 
come the check of a court order. 

Except that I heard one argument mentioned in addition to the 
question of speed, which is a nonexistent argument, and that security 
has been mentioned, the possibility of leaks. I frankly don’t under- 
stand that problem because when you tap a wire, who knows about it? 

Presumably, under the proposed bill now, as a practical matter, 
I hope the Attorney General isn’t running around to investigate every 
case that goes on, so he has deputies and assistants and investigators 
out in the field who suggested the tap in the first place. 

We have the technical men, the electronics people, who come in and 
do the job and make the recording. They know all about it. You 
have the stenographers and the clerks who have to type it up and make 
entries, where the likelihood of leaks, we know, are very great, even in 
the Department of Justice, as witness the Coplon case. 

As compared to that, there is the single Federal judge, with perhaps 
his secretary knowing about it, an unfiled court order, and I observe 
what you said about your faith in those elected by either party as At- 
torney General. 

I have the same abiding faith and even perhaps to a greater extent 
about the United States Federal judge, who has no requirement of fil- 
ing these court orders, or should not have such requirement, and it does 
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not become a public record. But it does give this country that safe- 
guard of knowing that a judicial mind, who is not completely absorbed 
and who does not have the job and the pressure of prosecution, has 
given hisstamp of approval. 

To my mind, that stamp of approval should be of great aid to the 
Attorney General and everybody else in these military agencies, be- 
cause they then know that they are not going too far. 

We will never be going in the direction of what has happened in 
Europe, where they “become automatic and the world never knows 
about it. 

Mr. Cotiins. Mr. Chairman, may I interpose ? 

Senator WeLker. Yes. 

Mr. Cotirns. Mr. Bernstein, from your experience in New York un- 
der these ex parte orders are you familiar with Miles McDonald’s tes- 
timony over in the House where he mentioned the greatest source of 
leaks under the New York statutes generally oce urred in leaks by the 
tele phone company. 

Mr. Bernsrern. That is right, because you must remember that the 
average telephone employee is not a highly paid employee. And 
there are so many of them so it is easy to find a bad chestnut in the 
barrel, with so many thousands of employees who are no doubt loyal 
like in any other service. 

But I recollect when the Dutch Schultz case was cracked. In those 
days they were paying the telephone men about $50 a week. He upped 
them to $150 a week and he had three men working 24 hours, around 
the clock. Of course, he made a fatal mistake by assuming that be- 
cause there was no business on Sunday, that he didn’t have to have 
men on that one day and gave them a day off. 

That is how Bill Mellin got in. Instead of tapping a wire at the 
bridging point, he drew a wire back into the pole, into the metal, and 
sliced the pole down into the ground and covered it up with putty 
and ran his tap underground. So when they came in Monday morn- 
ing and checked the terminal boxes, there was absolutely nothing any 
expert could do to check the tap. 

Mr. Coutrns. Have there been cases of leaks in New York State 
judges ? 

Mr. Bernstetn. Not a one. One has never come to any district at- 
torney that I know of. There has never been a leak. 

By the way, what they do is rather interesting. Any supreme court 
judge—and this is my answer to a practical question you asked, Sen- 
ator, about different judges—any supreme court judge in the State 
of New York can sign an order. But in practice, what do they do? 
They go to a judge who has had prosecuting experience and would 
know the problems, or criminal law experience—there is always one 
or more on the bench, there are many in the Federal courts, as you 
know—and who also has experience in dealing with speed of these 
problems. It is the custom to move quickly in emergency. 

Generally they have one or two judges who submit these wiretap- 
ping orders. It makes for greater efficiency and it makes the judge 
better qualified to do it. 

Mr. Cotirns. Can there not be the possibility of shopping around 
for a judge where the prosecutors might come to realize that one 
judge would be tougher than the other, so, therefore, after one ex- 
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perience with one judge where they did not secure an order, they 
would leave him alone and start going to another judge and find one 
judge who is very easy ; from whom to obtain a court order? Has 
there been that e xper lence ¢ 

Mr. Bernsrern. Well, I think we will take judicial notice. 

With his years of experience, a practicing attorney, if he wants « 
writ of habeas corpus, he knows a man from whom he can get it with- 
out much argument. 

I think you will agree to that. I see no objection to that. It isa 
lawyer’s job, if he has a legal right to do it, to submit his job to the 
forum where he thinks it will be most favorable to his client, whether 
it is prosecutor or attorney. 

sut remember the Federal judge is deciding a comparatively narrow 
issue. There is a simple affidavit. Does it show reasonable cause 
that a crime has been committed! It is not a complicated issue. I 
don’t care which Federal judge passes upon it. If he grants it, 1 am 
willing to say a judicial mind says this is all right, there has been a 
check. 

Senator Weriker. With respect to this affidavit to show reasonable 
cause, you say that is we a public record. 

Mr. Bernstern. No; it is not. 

Senator WELKER. Then after the case goes to trial, suppose my 
counsel’s wire has been tapped and he wants to make an objection 
to the introduction of the wiretap ped conversation: then, of course, 
that affidavit would be made public? 

Mr. Bernsrern. At that time. But there is no problem of secrecy 
involved. The prosecutor is already exposing the thing for public 
scrutiny. 

Senator Wetxer. That is right. And he would be protected, no 
doubt, if the affidavit did not show reasonable cause, to suppress the 
evidence / 

Mr. Bernstern. That is correct. 

By the way, I think the judge illustrated another important safe- 
guard that a court ordered required, which you have not brought 
out. 

That is just the very fact that there is a court order requirement, 
when everything is public and there is no longer any need for secrecy, 
it enables the disclosure where the party issuing the court order acted 
properly and within the law. 

There is a way of finding it and getting it out for public scrutiny so 
you will never have excesses. While, when the executive branch of 
the Government alone can determine it, you never get that inquiry. 
You may never get the inquiry as to how and where and on what 
basis it was grs unted. 

Se nator Wevker. Are you sure of that? 

Mr. Bernsrern. You won't get the same kind of inquiry, because 
the inquiry starts when counsel for defense raises it at a trial by 
taking a look at the affidavit which was signed on a particular day 

and which set forth the then knowledge. 
ut where there is no formal affidavit and no formal order, then 
the reasons given are usually some years later afterthoughts. People 
read into what they had at the time what eventu: ally resulted in de- 
termining the legality. It is all a very hazy proposition as to what 
the justification was at the time. Sometimes they are interoffice memos. 
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As you know, in some recent cases, strangely enough there were no 
interoflice memos; nobody seemed to know what happened. 

Senator We._ker. Of course, Mr. Bernstein, you have presented your 
testimony with your vast experience and practice in the field. 

With respect to the actual physical tap of a telephone line, are you 
familiar with the new advancements with respect to the tapping of 
telephones without the actual physical tap / 

Mr. BernsTeEIN. Quite familiar. In fact, I think I know some ad- 
vancements that have not yet been brought to any public or semi- 
public attention. 

Senator Weiker. Of course, you know it is not necessary to make 
a physical tap of a telephone line now to record conversation. 

Mr. Bernstein. No. You can do it just this way. 

For example, here is a typical conduction coil all ready to plug in. 
If you want to get a very excellent recording, you just let the pair of 
wires run through here. That is why this is removable. You can re- 
move this and let the pair run through there without actually con 
necting to it, and you will get quite an excellent job. 

Actually, everybody carries this around in their kits but they are 
never used. It is one of these things that everybody likes to talk 
about and nobody bothers to use it, because if I can get that near to a 
pair of wires, why bother? Why not just take this and clip it right 
in and have the amplifier and everything with no problems at all? 

That is the distinction I am trying to make with the practical and 
theoretical possibilities. 

Senator Wetker. Is that what you call an induction coil? 

Mr. Bernsrern. That is what you call an induction coil. 

Senator We_ker. That can be used as far as 10 feet away from the 
telephone instrument or the bell box, is that right ? 

Mr. Bernstein. Yes, and no. It depends upon the conditions. 

To hear the wire itself you have to get quite close. If you are 
near the bell box, the ring box, or the telephone itself, then you might 
conceivably do a job as far as 10 feet away. Actually you find you 
have to get right on top of it. 

For example, take a hotel room. You can’t use this induction coil 
in the adjoining room unless you just happened to have the situation 
where the bell box of the telephone is on the common wall. Then, 
by putting this induction coil on the other side of the common wall, 
that it is in close proximity to the bell box, that would also assume 
there are no other wires in the vicinity because this would equally 
pick up, by induction, the signals from any other wires in the area. 

You might be interested in knowing that there has been a more 
recent and rather, to my mind, amazing development in the field where 
Mr. Ken Ryan believes that he has a device that works not on an 
electrical induction, but on light wave, by being able to pick it up 
through a light wave where it can be pointed and directed to a pair 
of wires as far as 30 and 40 feet away; in other words, a directional 
induction, where the induction is not merely electromagnetic, but 
based upon photoelectric induction. 

Mr. Ken Ryan, as you may or may not know, is the man who dis- 
covered and brought into use the original register machine that records 
dial telephone numbers automatic “ally. And he is responsible for 
some of the best recording devices in the field. 
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And now there is the decible machine, where you can eliminate 
the need for monitoring by having personnel present where it is a 
security risk. So the voice itself can activate the machines. And 
when there is no voice over the line, the machine will shut off auto 
matically. 

Under those circumstances, you can leave it unattended for long 
periods of time, leave the equipment unattended. 

Senator Weiker. As I understand it, that has no direct tap of the 
wire at all? 

Mr. Bernstein. That can be either with, or without a direct tap; 
either by induction, or a direct tap. 

Senator WeLker. It starts when a pulse comes over the wire ? 

Mr. Bernstein. That is right. 

Senator Weiker. As a matter of fact, you can buy those devices 
now for $2.50 and install them under the telephone carefully. You 
do not tap a wire at all. 

Mr. Bernstein. I believe it would be considered a tap. 

Senator Werker. I mean the actual physical tap. 

Mr. Bernstein. No, you don’t actually cut into the wire, but I doubt 
that any court in the land would do anything but consider that a wire- 
tap. 

Senator Weiker. Counselor, what is your distinction between the 
apparent legalized method of bugging a room and that of using this 
$2.50 instrument I have just related, ‘which is placed under the tele- 
phone, doesn’t operate, the pulse starts on the telephone and can record 
for hours and hours and shuts off when the pulse shuts off ? 

I take it that you agree with me that the installation of a bug in 
your hotel or apartment would be just about the same invasion of the 
right of privacy as the interception of a telephone message, would it 
not / 

Mr. Bernsrertn. Yes. I had the unhappy experience to discover 
our offices had a bug put in them by an intruder. 

Senator Wetker. That is perfectly competent evidence in a court 
of law? 

Mr. Bernstern. That is true. 

Senator Wetker. I recall the Clarence Darrow case in Los Angeles. 
He was arrested and indicted for subornation of perjury in, I believe, 
the McNamara case in the bombing of the Los Angeles Times. If my 
niemory serves me correctly, he hz ad an apartment in the old Alexan- 
dria Hotel, right near where I once practiced, and they bugged his 
room quite fully, and that testimony was admissible and ‘brought 
before the jury. 

The fact remains that the process of justice, that is, the jury trial, 
first, as I recall it, it was a mistrial, a hung jury. The second time 
Mr. Darrow handled most of his case in person and he was acquitted. 
You may recall that. 

I am very much interested in your testimony with respect to ease 
with which a wiretap order might be received in a metropolitan area 
like the city of New York. I call to your attention the urban proposi- 
tion that you brought up yourself. 

I consider myself, coming from the State of Idaho, where we have 
one Federal judge, I think it is a matter of record that at times a 
person might have to travel, if he goes by train, through 3 States and 
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as much as 1,000 miles to contact that Federal judge. Should he 
happen to be out at one of our great fishing lakes, it would be relatively 
impossible for a law -enforcement agent to get an order from our 
Federal judge within that State. 

Of course, I am making it as broad as possible, but I want to bring 
out all the facts that we possibly can in this matter. 

What would you say with respect to a proposition such as that! 

ar Bernsen. I don’t think it is a very serious problem. You 
have a practical problem to deal with and you want to solve it. I see 
no necessity for confining it to a judge within a particular district. 
You are passing legislation on the subject. The question is that once 
you decide a court order is a good and just thing, then make it effective 
legislation by having the power to submit it to any Federal judge. 

Senator Weixer. What is your idea of the effect of the constitu- 
tionality of the jurisdiction of a Federal judge? Suppose the Attor- 
ney General should receive a court order in the city of New York, 
from a Federal judge, authorizing the wiretapping of a certain per- 
son’s wire in Portland, Oreg., some 3,000 miles away; is not there a 
constitutional question involved. there, Counselor ¢ 

Mr. Bernstern. I don’t think so. I think there is not a constitu- 
tional question. It is a question as to whether Congress has enacted 
legislation to empower the judge to issue the order. That is all that 
is involved. 

Let me also call to your mind that every telephone line in this 
country—because the Supreme Court has indicated that—is a line 
that runs coast to coast. When I pick up my telephone in New York 
and call California or any place in the world, nobody knows where 
that line is running until a call is made. So that actually when you 
deal with anything as all-pervading as a telephone line, you are not 
dealing with anything that is in any one jur isdiction. 

That is why in the United States v. Weiss case, in which I spent so 
many years working on that investigation, the Supreme Court ruled 
in our favor to the effect that although the phones we were tapping 
happened all to be within the State of New York, it was nevertheless 
subject to section 605, since these telephone lines run all over the 
country and all over the world from radio telephone. 

Senator Werxer. Counselor, there seems to be a split of opinion 
with respect to the constitutionality of the provisions. 

Frankly, I have not made a study of it. I have my offhand opinion, 
as I presume you do. We have had testimony with respect to the 
constitutionality. We have had a judge grant an order to tap in 
Senator Johnson’s State of South Carolina. 

Are you familiar with this recent telephone development in Ger- 
many during the war? 

Mr. Bernstery. The Minivohn? 

Senator Wevxer. I do not know what you call it. It is battery 
operated. You can carry it in your pocket and you can lean up against 
a telephone line, or lean against the wall through which the line 
goes, and record everything that is going on over that line. I take it 
you are familiar with that? 

Mr. Bernstern. Very familiar with it. It was in operation under 
my supervision last week. It is made in Germany. It is not nearly 
as good as it is cracked up to be. 
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Senator Weixer. And, of course, you are familiar with the watch 
that they have? Should I get into your room and you receive a call, 
the instrument looks like a wristwatch and yet it is going. It is 
recording everything you say ? 

Mr. Bernstein. I was going to bring it down with me today. There 
is the watch and the thing that fits under your tie. You can walk into 
a man’s room, I could walk, and testify at this hearing and record 
everything that is being said, without anybody at this table knowing 
that I am recording. That is not true of the telephone, however. 

Senator Weiker. I want you to now tell me, in your opinion, based 
upon your experience, what is the difference, fundamentally, between 
the objection to this type of legislation which is called by those who 
oppose it the invasion of privacy, the tapping of a telephone wire, 
either by actual contact or by these new devices that you have de- 
scribed, and that have a microphone or a bug which is installed in 
your home or your room ? 

What is the basic difference, that you see, with respect to the admis- 
sibility of that sort of evidence? 

They are all subject to the right of cross-examination, it goes to the 
weight, the credibility of testimony. I would like your learned 
observation on that. 

Mr. Bernstern. You are assuming that in both instances, the bug 
and the telephone, it is unknown to the parties whose conversations 
are being recorded, in both cases? 

Senator Wevker. It would pretty near have to be, or the prosecutor 
would not be using it, I assume. 

Mr. Bernstein. I think both types of invasions are vicious and 
wrong, and teeth should be put into both types to prevent this abuse 
from continuing. 

But the fact that the law has failed to do it in the case of the bug 
does not necessarily mean that it should be extended to the case of the 
telephone line, because, actually—and again I speak practically rather 
than theoretically, although you may say theoretically it is the same, 
and I am all in favor of the States putting teeth into this privacy— 
as a practical matter, they can’t get that bug into your house or office 
without breaking and entering. That is like robbery or anything else. 
You have means to protect yourself against it. It is rare, it is hard 
to do: you have to gain access. 

You take the case where they put a bug in our offices downtown: 
it didn’t succeed. We knew about it on Monday morning. They did 
this job on a Sunday. They went to the head starter of our building 
and gave him $100 and he opened the door, didn’t want to get into an 
argument with them. They didn’t have enough sense to realize that 
this head starter would notice that there were no people of our firm in. 
So he came to the office and told us about it Monday morning. That 
was both more profitable for him to do this and more ethical. 

So I say you have protection against invasion of your home. You 
have to do it against robbers, too. You have protection by the State 
police against breaking into your home and putting in the bug. 

But there is no protection at all against wiretapping. That is why 
the problem is so important. And that is why this problem of wire 
devices to let you know a wire is being tapped is nonsense, especially 
if the wiretappers are good. You just can’t detect it. 
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I know clients consult me time and time again about checking their 
wires for taps. It is largely a waste of money unless you think some 
crude amateurs are doing the job by just coming right into the termi- 
nal box. It is just not done that way. 

Senator We.ker. I take it, then, you would advocate the doing away 
with the bug or microphone, or any interception of the conver sation 
which might lead to the invasion of the right of privacy of the indi- 
vidual. And you would also go so far as to say that the instruments 
which we have had before this committee, which would look like a 
watch, and, according to the testimony, we could stand in this room 
and all these people could be talking, in their right of privacy, and 
we could record every bit of the conversation that went on by this in- 
strument which looks like a watch, a wire runs down into your pocket 
to the coil or recording device, or whatever it may be; that testimony 
would be perfectly admissible. I take it you would want to do away 
with that ¢ 

Mr. Bernstretn. No. ‘This may sound strange to you. 

Senator Wei_ker. Why not ? 

Mr. Bernstein. Because there is no invasion of civil liberties in- 
volved. Lam afraid people don’t really analyze what the civil liberties 
are they are trying to protect. 

Senator Weiter. Let me reframe the question. Suppose that Sen- 
ator Johnston and his lovely wife and children invite the Welkers out 
to their home and they want to have a little intimate conversation 
about a matter that is private in nature, and my device on my wrist 
picks up that and I later use it against the Senator and his family. 

I would take it that you would want to go far enough to stop that 
sort.of invasion of privacy, would you ? 

Mr. Bernstein. I would not. 

Senator Weiker. Why / 

Mr. Bernsrern. I see no civil liberty involved. 

Senator Wevker. Let us go into the civil liberty. What is the civil 
liberty that is being invaded here? 

Mr. Bernstein. By the way, Senator, on this very point that you 
make, I wrote an article on that very subject as to the civil liberty 
involved, which I think counsel has for the record. If you talk to Sen- 
ator Johnston or any other man, you always run the risk, every indi- 
vidual runs the risk, that that man in whom you have placed your con- 
fidence may betray that confidence, because in a subsequent trial, Sen- 
ator Johnston could take the witness stand, or you could take the wit- 
ness stand—assuming there was no bug involved—and tell in open 
court exactly what you discussed. 

It is perfectiy admissible; it is done every day. That is what most 
court cases are about. 

Senator Weiker. Certainly. 

Mr. Bernstein. So the privacy no longer exists. 

Senator Weiker. I think you misunderstood, Mr. Counselor. I sug- 
gested that I was a guest in his home, that he and his wife and children 
wanted to discuss a matter privately, and left me in a corner, you might 
say. But being in the room with my recording device, not attached 
to a telephone, I took down everything that the Senator and his fam- 
ily had to say in the privacy of their own home or in the home of 
Senator Welker. 

Mr. Bernstrern. And you mean they did not know ? 
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Senator Weixer. They did not know I had this instrument or that 
I could even hear. 

Mr. Bernsrern. It is not a question of whether they knew you had 
an instrument. If they knew you could listen to it ‘with your ears, 
then the fact, to my mind, that you had the instrument makes no dif- 
ference as to civil liberties. 

But if you were in an adjoining room and managed to use the in- 
strument and pick it up where your ears would not, then I would 
say it is vicious and bad, because they did not repose their confidence 
in you. 

In other words, a man runs the risk that a man in whom he chooses 
to repose confidence would later betray it and testify about it. 

Senator Wertker. He did not give me his confidence. As a matter 
of fact, he walked away from me, and walked over to the corner to 
his wife and children. 

Mr. Bernsvrern. I think it is legal. Its principle is bad, and is 
wrong. But, undoubtedly, the Congress of the United States has 
only jurisdiction to deal with the evil in the field of telephone com- 
munications, while the States must, of necessity, deal with that other 
evil. 

But just because our Government is so set up that the States deal 
with one evil and Congress deals with the other evil, doesn’t mean 
you will never take care of either of them. 

Senator Werker. That brings me to this point, that since some 
States have authorized wiretapping and made it a policy that it is 
perfectly admissible in courts of law, why should we draw the line 
against the Government of the United States in its law-enforcement 
agencies who are striving to save this country against espionage 
agents, subversives—and, of course, as I have stated here, we have 
some who advocate going as far as kidnaping, and then lesser fel- 
onies—as a basis of fundamental law, why should we draw the dis- 
tinction when a Southern State, in its attempt at justice and law en- 
forcement, actually authorizes wiretaps ? 

The evidence is perfectly whnisaiihe. Why should we put a road- 
block in the way of the Federal agencies who ask for only a few 
crimes, most of which are concerned with protection and saving this 
country against espionage agents and saboteurs? 

Mr. Bernstern. I am certainly not suggesting a roadblock at all. 
I think they require it in the interest of national security. All I say 
is that in passing legislation to grant that authority which it does 
not now have, it ought to do it with the additional safeguards of a 
court order, just like the State of New York has done. And the 
fact that you may point to some State that admits wiretapping high, 
wide, and handsome, without any of it, to my mind is no argument. 

It is just like saying that if a State should make the stealing of a 
shoelace punishable by death, why should not the Federal Govern- 
ment have the same authority? I do not see why one injustice should 
necessarily prompt another. I think the Federal Government should 
certainly have this authority. I think it will be workable and effec- 
tual, with a court order. I do not see how it is going to be hampered 
at all,asa practical matter. 

Senator Wetxer. Perhaps it would not be hampered in the city 
of New York and State of New York, where you have many Federal 
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judges. I think it is a matter of public record that many espionage 
agents are daily coming over the Mexican border. 

That knowledge has been brought out, I think in public, Senator 
Johnston, by our committee, the “Internal Security Committee, as a 
matter of fact. I might say to you—it has been publicly announced— 
that I will take a task force out to the west coast soon to hold hearings 
on that very matter of the infiltration of espionage agents, saboteurs, 
spies, through various areas of the Mexican border. 

I can certainly see there, that if our agents cross the line and know 
that a certain man is going to 1 of our atomic energy inst: allations, or 
to be near 1 of them, it would be necessary to immediately, and as soon 
as possible, tap that wire without trying to go all over the country to 
find a Federal judge to authorize it. 

Do you have any comment on that ¢ 

Mr. Bernstein. Yes. It sounds very good in theory. 

In practice, that is not all what happens. In practice, first we get 
the information that somebody is coming over the border to penetrate 
a particular plant. It may be a month before he ever gets near the 
plant, and many months before he gets that infiltrated to where he 
can have telephone conversations. 

These things sound good, as though the man is coming in and gets on 
the wire. There is no wire to get on 99 times out of a hundred. 

Senator Wetxer. I am going to differ with you there, because we 
have had testimony that we took on a little trip out to the West, of 
men who wanted to go out and see some scenery at Blakfoot, Idaho, 
which is near the famous atomic energy installation at Arapaho, 
Idaho. About the only scenery he could see there would be some 
sagebrush and dried up potato vines. I think a law enforcement 
organization such as the FBI would know that he was not out there 
for scenery. 

Then the next trip they took him on, he also went over to Pasco, 
Wash., to view the scenery at Pasco, which is anything but beautiful. 
J lived there: I know. But it is just mighty close to the Hanford 
installation. 

I certainly think that honest law enforcement agencies should have 
the right to, immediately, if this gentleman is contacting someone who 
might be within that plant, to find out what he is talking about to 
that man. It is of a highly strategic nature. 

Mr. Bernstern. You are thinking of tapping his wire in the hotel 
where he might be stopping or something like that ? 

Senator Wetker. That is right. 

Mr. Bernstein. Yes; I don’t doubt that. 

All that I say is in those cases, it happens all the time. By the time 
you get yourself set up, especially in the country you describe, you 
could get a half-dozen court orders, based upon what you know about 
the man, how he came across the border, and what you do know that 
made you suspicious. 

Senator Wevker. You can get the court order, assuming your 
theory of the constitutions ality of the Federal judgeship exte nding out 
into other districts would not be violated ? 

Mr. Bernstern. And assuming your Federal judge out in Idaho 
is not out fishing. 

Senator We.xker. I do not know whether you visited the vast area 
of the West, but I have had to fly at least 500 miles—and J am one of 
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the few attorneys who will fly—to get an ex parte order to sign any- 
thing. 

Perhaps the judge is out visiting some of his friends. It is a tre- 
mendous delay. 

It is something I would like to discuss with you, that when you do 
have a man who is trying to infiltrate one of our atomic energy in- 
stallations, it should not be necessary for us to have to run down a 
Federal judge, as you must run them down in the West. And I speak 
from knowledge, sir. 

Mr. Bernstern. I don’t know what research has been done on the 
constitutional question. I don’t think there is a constitutional ques- 
tion, because those who think there is a constitutional question are not 
taking into consideration the peculiar nature of a telephone line, and 
they are applying the law as it would be to other media rather than 
the telephone medium, which is of its very nature—there is no tele- 
phone call until you pick up the telephone and call your number. 
Then nobody knows whether that is an interstate or internation tele- 
phone call or anything else until you give the operator the number. 

That is why I think they have gone off on this constitutional 
question. 

Senator Weiker. Counsel, I know you to be a man of great ability, 
and we are trying our best to get this record prepared as best we 
can. 

I should say to you, sir, that I have been engaged in more criminal 
defense work than I have in prosecution, although I started off as 
a prosecutor. Perhaps I was never very good in either, but I would 
like to ask you your observation with respect to your opinion as to 
the constitutionality of questions here. 

This is from Representative Keating, I think, of your State, at 
page 148 of the April 28 hearings in which he states: 

I am very worried about that in light of the decision in the Weinberg case if 
it is good law. Mr. Willis has raised the point that this approach in this bill 
would not violate the search-and-seizure provision in the Constitution, 

There is no question about that. That was in the Olmstead case, 
search and seizure, and the fifth amendment as well. 

Mr. BernsteErn. I agree with that. 

Senator WELKER (reading) : 

The prevision of the Constitution referred to by the Court in this case is 
article IT, section 2, about where a trial shall be held in both State and Federal 
courts. They say in effect you cannot hold a trial outside of the place where 
the offense was committed, and you cannot have an interlocutory order issued 
by a judge—I must say it is limited to a search-and-seizure order—by a judge 
except in that district and that therefore if you wanted to search 3 or 4 premises 
in connection with 3 or 4 different areas in connection with a particular offense 
you would have to get a search-and-seizure order from each judge in each of 
those districts, and they say this is their opinion, that even though the statute 
authorizing the issuance of search warrants does not contain an express limi- 
tation, it is clearly understood in view of the constitutional provisions, and I 
am very seriously worried about the competency of the legislative branch with- 
out an amendment to the Constitution to provide that this evidence will be 
admissible anywhere throughout the land. 

What do you have to say about that, Counselor ? 

Mr. Bernstern. It is this: I have the deepest respect for Repre- 
sentative Keating’s misgivings on this subject. But I think he has 
failed to make the distinction between search and seizure, for example, 
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and the kind of media we are dealing with here. For example, we 
represent many people—— 

Senator WELKER. Wait a minute. How can you get any more inva- 
sion of right of privacy than search and seizure? 

Mr. Bernstein. It 1s not a question of gravity of the invasion. 

Now, a broadcast is made out in a New York studio, let us say, which 
violates the civil-rights law, or which is libelous, or which uses a man’s 
name commercially; you can sue on that in the Federal courts, you 
can sue on that in every State in the Union. Why? Because the 
medium of radio communication is just as much in Idaho as it is in 
New York, even though New York may be the point of origin. 

And I say that a telephone line is a ubiquitous thing. It exists im 
every State of the Union, every man’s telephone line. And it is used 
by people for communication in every State of the Union, and that 
I think is an essential and important essential. 

Senator WeLKer. Of course, your lawsuit on radio is based on the 
plagiarism involved, and I doubt very much it would be plagiarism 
unless someone heard that. 

Mr. Bernstein. No; because the Supreme Court stated so fre- 
quently, and as they did in the United States v. Weiss, that the mere 
fact in a particular case before the Court it was only used within 
the State, and that was all that was involved, made no difference, 
there was Federal jurisdiction clearly there because of its potential, 
and its commonly known use in the various States. 

Senator JoHnsron. I think your position is this: This being the 
rule of evidence, too, that it would be admissible if a judge in any 
district issued the order, but the evidence would only be admissible 
pertaining to where it was tried at the time; is that correct? 

Mr. Bernstern. If you mean it would only be admissible in the court 
having proper jurisdiction at the time, that is true. 

Senator Jounsron. We could authorize a judge to give permission 
in any other disrtict, if we passed this law, to hear evidence that was 
competent or relevant in that jurisdiction where he would have the 
trial? 

Mr. Bernsretn. I certainly would think so. 

I don’t know how relevant this is, but I have recently had some 
antitrust suits on these matters of taking depositions, which, as you 
know, is a very vexing thing. The Federal rules provide you can 
either make a motion to suppress in the district where the suit origi- 
nated, or in the district where the witness subpenaed exists, and either 
judge can have jurisdiction over him. 

My own opinion is that the Federal courts, the Supreme Court of the 
United States, would be very quick to pose that kind of jurisdiction, 
because they have indicated that where the medium involved is one 
of potenti: ally—here it is a matter of common knowledge that you tap 
a man’s wire and the very next call might be one from one State to 
another. 

Senator Jonnston. To go a step further, we could give him permis- 
sion without getting a judge to sign an order anywhere, if we wanted 
to; just let all evidence in, wiretapping or anything, without any 
court order, or without any order from the Attorney General, or any- 
body else. 

If you could do that, you certainly could go back and let it in with 
the understanding that the judge issued or gave him permission, any 


judge. 
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Mr. Bernstetn. In fact, one of the proposed bills allows the Attor- 
ney General to do it, sitting here in Washington. I presume that 
would be a matter of where the tap originated. 

Senator Jonnston. Of course, you could raise the same objection 
about the Attorney General, about his residing in a different place. 
But I do not think it would hold water, if the Congress gave the per- 
mission. 

Mr. Bernstern. If it would be appropriate for me to make one other 
comment, not directly on what we have been discussing—— 

Senator Weiker. Yes, sir. 

Mr. Bernsretn. I have no personal interest in this at all, I have 
come at the request of the bar. There is nothing in my profession 
that gives me any interest in the bill one way or another. 

Senator WeLker. We understand that. 

Mr. Bernstein. But I would say, whatever legislation you pass, we 
should once and for all get rid of the anomalous situation that exists 
today, and that is create an area of legal wiretapping, of having a co- 
ordinator; but having done that effectively, put teeth in a bill that will 
once and for all end something that has been going on for years now. 

And that is, right now I have had people such as detective agencies— 
the last gentleman who testified was from a detective agency in New 
York—ask me if they could wiretap without divulging the information 
in court, just to get the information. 

As a lawyer I am compelled to tell them that you can do this with 
pretty much immunity because the Attorney General has taken the 
position that the Attorney General, by authorizing wiretaps not to 
be divulged, that the mere interception in itself does not violate section 
605. 

Now, if the Attorney General takes that position with respect to 
people in his own and correlative branches of the Government, he 
cannot—and he has honestly stated so in good faith—prosecute pri- 
vate individuals for doing the same thing and making the same inter- 
pretation, despite the fact that section 605 says that you shall not 
intercept or use for your own benefit or the benefit of another. How 
that little benefit or benefit of another is ignored, I don’t know. 
Everybody is very silent on that phase. 

But the fact remains that every man and his brother is out wire- 
tapping today without intending to use it in court, because you don’t 
have to. You use it for industrial espionage. You want to find 
out what your competitor is doing, what your stockholder is doing, 
and if you have a proxy fight and all these things. 

Senator Werxer. In other words, you would agree with that pro- 
vision in the McCarran bill which would make illegal private wire- 
tapping? 

Mr. Bernstein. The private and public wiretapping 
side the orbit of the authority granted. 

Senator Werxer. I am very glad to get your opinion on that. It 
is very helpful to us. 

Mr. Bernstern. Thank you. 

Senator Wetker. Senator Johnston, do you have any further 
questions ? 

Senator Jounsron. No, Mr. Chairman. 

Senator Weiker. Counsel ? 
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Mr. Cotuins. One, Mr. Chairman, that I don’t think Mr. Bernstein 
commented on. I don’t think we have touched it so far. It was 
People against Applebaum, in New York. 

Do you recall that case, Mr. Bernstein ? 

Mr. Bernstern. Yes, I remember it. 

Mr. Coutiins. There was a case, as I recall, where a private indi- 
vidual had his own wires tapped by a priv ate investigator. 

Mr. Bernstern. No. You have to be careful about the facts there, 
Mr. Collins. 

If I may give some gratuitous advice to the last witness, I would 
advise him not to continue his thinking that if he listens in with 
the consent of his client who hires him, that he is doing a legal job 
of interception, because in the case of United States against Polikov, 
you may remember that there they used the Government’s telephone 
with the consent of the Government. An FBI man sitting by made 
the interception. It was all with the consent of the subscriber to 
the telephone. 

Yet the court held that wiretap was illegal, the Supreme Court of 
the United States. 

Mr. Cotirns. Contrary to section 605? 

Mr. Bernstein. That is right. 

We get the Applebaum case. There a man suspected his wife was 
unfaithful. He was a subscriber to the telephone. There they do 
something which I have seen done many times but never came to a 
trial. You teach the man, by automatic devices, how to tap his own 
wire. 

Now, he is a subscriber, it is his own telephone. You have the 
situation where, if he learned stenography at school, as he talks he 
can write down everything that is said. 

There is no question when he goes into court later on, he can first 
exhaust his memory, and then refer to the notes, or even offer it, if 
his memory is not good at the time. 

Now, suppose he is not a stenographer, but is taught the way to 
install automatic equipment on the phone. Therefore, nobody is 
listening in, except the person to whom he is addressing himself, just 
the two of them, but a machine is taking it down instead of doing 
it stenographically. 

The question is there: Has there been a violation of section 605? 

That is just what happened in the Applebaum case. The man did 
not sit in and listen to the recording. 

The court held it was admissible evidence, and the court of appeals, 
without opinion, affirmed it. It was just unfortunate that the appel- 
late division that wrote the opinion did not express itself on section 
605, although they must certainly have had it in mind. 

I still am unable to state to you if that situation were to come up in 
the Supreme Court of the United States, whether that would violate 
605 with no other person having been present. 

Mr. Coxtins. Was not there also involved in that Applebaum case 
the question of ignoring both parties; they were only considering 1 
party on the interception, but actually they had 2 p: urties ts ulking, and 
the court pointed out that there was invasion of the right of privacy 
of both parties? 











184 WIRETAPPING FOR NATIONAL SECURITY 


Mr. Bexnxstern. They obviously did not conform to the New York 
State law. He had no court order. 

Senator We.xer. Are you through, counsel 

Mr. Cotuins. On that point, yes. 

Mr. Bernsrery. I merely think the court did not consider this a 
wiretap, an interception. They considered it merely a man recording 
his own conversation, as well as that of the party on the other end of 
the telephone. There was no other party intervening. 

Senator Werker. Senator Johnson, do you have any further 
questions / 

Senator Jounsron. No questions, Mr. Chairman. 

Senator Wetxer. Thank you very much, Mr. Bernstein. We are 
very glad to have your opinion. 

The next witness will be Mr. James Lawrence Fly, of American 
Civil Liberties Union. 


STATEMENT OF JAMES LAWRENCE FLY, OF AMERICAN CIVIL 
LIBERTIES UNION 


Senator Weviker. Will you state your name and residence, and your 
profession or occupation ¢ 

Mr. Fi . My name is James Lawrence Fly. I am a resident of 
Daytona Beach, Fla. My business office is in Lake Alfred, Fla. I 
am with law offices at 30 Rockefeller Plaza. New York, and 1001 
Connecticut Avenue NW., Washington, D. C. 

I appear here at the instance of the American Civil Liberties Union, 
of which I am a member of the board of directors. 

I shall also endeavor to help the committee with discussions further 
on my own responsibility, based upon my 15 years in the Government, 
5 of which were in the Department of Justice, and 5 with the Com- 
munications Commission. 

The traditional position, I might say my own as well as that of the 
American Civil Liberties Union, is in general opposition to wire- 
tapping. 

In the light of the current situation and the possibility or probabil- 
ity that some legislation might result, the union has suggested a series 
of safeguards to protect the public interest in the event one of these 
bills is enacted. 

Rather than to take the time of this committee to read my introduc- 
tory statement, which is presented on behalf of the union, I should 
like to present that for the record at this time. to be ine led in full, 
if I may. 

Senator WeLker. We will be happy to include it, Mr. Fly. 

(The document referred to is as follows :) 


STATEMENT BY JAMES LAWRENCE FLY, MEMBER, BOARD oF DIRECTORS, AMERICAN 
CrviL LIBERTIES UNION, IN OPPOSITION TO PERMISSIVE WIRETAPPING LEGISLATION 


My name is James Lawrence Fly. I speak in behalf of the American Civil 
Liberties Union, as a member of its board of directors. The union is a private, 
nonpartisan organization interested in promoting the Bill of Rights. I am also a 
member of the bar of New York. 

The union has long been strongly opposed to communism and fascism and any 
other form of government that denies the guaranties of our own Bill of Rights. 

It has recently reenunciated this basic antagonism in the light of current 
conditions. Coupled with its devotion to the maintenance of the basic liberty 
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of privacy, the American Civil Liberties Union is cognizant of the present threat 
to this basic liberty presented by the existence of the Communist conspiracy. 
In March 15, 1954. the union’s board of directors expressed itself as follows: 

“Phe board recognizes the dual nature of the operations of the Communist 
movement in the United States at the present time. While that movement seeks 
to give the appearance of being primarily a political instrument of agitation 
and propaganda, it is actually an international conspiracy to sieze power— 
political, social, economic—wherever it can.” 

Accordingly, the American Civil Liberties Union has interested itself for over 
30 years in the protection of civil liberties of our citizens. It has been the 
traditional position of the union that wiretapping should be forbidden as de- 
structive of personal liberties. 

We have felt as stated by the Supreme Court, through Mr. Justice Roberts 
in Nardone vy. United States (802 U.S. 382): 

“It is urged that a construction be given the section (605 of the Federal 
Communications Act) which would exclude Federal agents since it is improbable 
Congress intended to hamper and impede the activities of the Government in 
the detection and punishment of crime. The answer is that the question is one 
of policy. Congress may have thought it less important that some offenders 
should resort to methods deemed inconsistent with ethical standards and de- 
structive of personal liberty. The same considerations may well have moved the 
Congress to adopt section 605 as evoked the guaranty against practices and pro- 
cedures violative of privacy, embodied in the 4th and 5th amendments of the 
Constitution * * *” 

Mr. Justice Holmes called wiretapping “dirty business,” and Mr. Justice 
Brandeis said in Olmstead v. United States (277 U. 8S. 474): 

“Whenever a telephone line is tapped, the privacy of the persons at both ends 
of the line is invaded and all conversations between them upon any subject, and 
although proper, confidential, and privileged, may be overhead. Moreover, the 
tapping of one man’s telephone line involves the tapping of the telephone of every 
other person whom he may call or who may call him. As a means of espionage, 
writs of assistance, and general warrants are but puny instruments of tyranny 
and oppression when compared with wiretapping. 

Wiretapping is essentially dragnet in character and it necessarily invades the 
most private relations of the many innocent in the hope of finding one guilty 
person. 

In the tapping of one private phone, the dragnet would involve the privacy of 
all persons using the phone, all persons called, and all calling in to anyone. 

In the case of tapping party lines, the effect of the invading dragnet would 
have to be multiplied with sweeping effect. And so much more so, in the case of 
public phones in halls, and in booths. 

As a matter of physical necessity the wiretapper breaches all the confidential 
relations protected by our democratic system, e. g., husband and wife, parent and 
child, minister and parishoner, lawyer and client, doctor and patient. 

The foregoing, in outline form, explains why the American Civil Liberties 
Union opposes wiretapping “as destructive of personal liberties.” 

Should the Congress feel that it must nevertheless adopt some wiretapping 
measure, we earnestly suggest the following safeguards: 

1. All wiretapping should be prohibited except by Federal officials in cases 
nvolving treason, sabotage, espionage, and kidnaping or threats of kidnaping. 
In the latter types of cases, parents’ wires should be tapped only with their prior 
consent. 

2. The authority to grant permission for wiretapping should be vested in one 
Federal judge—assigned by justices of the Supreme Court for 10-year periods 
for each district. 

4. Only the Attorney General should be allowed to apply directly to the court 
for permit to tap a wire. Requests for permission would be channeled through 
him. 

4. A court would not authorize a wiretap except upon sworn statements of 
fact demonstrating reasonable basis for belief of actual, as opposed to potential, 
treason, sabotage, espionage, or kidnaping. 

5. An application would include the name of the suspect and the subscriber 
and the number of people who use the line. 

6. Complete records of all applications and approvals would be kept. 

7. Only recordings sealed and preserved in a central place could be used in 
evidence. If they were so employed, all recordings made in connection with 
an investigation would have to be made available to the defendant at Government 
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expense. Irrelevant material that might injure innocent outsiders could be 
excised upon agreement between Government and defendant. Recordings could 
be destroyed only on court order. 

8. Taps would be authorized for a maximum of 90 days, with a 90-day renewal 
permitted by a judge if he found such action desirable. 

9. The press and public would be informed by monthly and annual reports of 
the number of taps sought for each type of case, the number granted, the number 
resulting in prosecution or conviction, and other pertinent data. 

10. Strict penalties would be provided for any persons who tapped a wire 
illegally, and each year a Federal grand jury would be convened to determine 
whether the law had been violated. 

11. The present provisions of the law should remain in effect, so as to prohibit 
any unauthorized tapping or disclosure of information obtained by tapping, 
whether authorized or unauthorized. 


ee Wee: Reoleliag 


Mr. Fry. Then on my own responsibility I will make myself avail- 
able to the committee for questioning and discussion of the points at 
issue. 

First, I would want to say that, on the assumption that a bill is to be 
enacted, I want to adopt and to endorse in full the very knowing and, 
I think, convincing testimony that has just been rendered by Mr. 
Bernstein. 

There is one of the frank phases of wire tapping which really under- 
lies all of the basic considerations from the standpoint of the public 
whose interest is in preserving its basic personal liberties that are 
guaranteed by our constitutional and statutory system. It has not 
been mentioned here today, and I will simply trace it in outline form. 

Whatever the evils may be in wiretapping, they tend to be multi- 
plied many times over. You take the tapping of a single ee wire 
of a known suspect. Now, we must recognize that we are tapping 
the conversations of every person at that: point, where it be a resi- 
dence or an office, every member of the family, every guest or occa- 
sional visitor that may be there and may use that telephone to make 

calls, however innocent they may be. We also know that many people 
mide calls into that phone. Even for the suspect person, many of 
those persons are wholly innocent. 

Then, of course, they may in the normal course be telephoning in 
to talk to other people who have access to that phone. 

So there you have, in its most restricted and simplest aspect, the 
dragnet character. That tends to spread as you go to other types. 
A very heavy percentage of the people, especially residential sub- 
scribers on the telephone system, are on party lines. And that means . » 
that every conversation of every person having access to any of the 
phones, and every conversation of any person calling any of those 
phones, is ts apped and the basic rights of privacy are invaded. 

That, again, is multiplied when you get into the area of the phone 
in the hall, where different people have access to it, where different 
people are called to that phone. And, of course, if you get into a 
situation where you do not get in back of a switchboard, in a hotel or 
apartment house, or any multiple-service situation, then if you do not 
get in back of the switchboard, in order to cover the conversations of 
any one party in there, you have to tap all of the trunk lines leading 
into the building. And hence, at each of those steps the evil is mul- 
tiplied. 

There have been instances of taps of telephone cables. I think 
those have been rather frequent. I understand that a coin booth at 
Times Square at one time was tapped. : 
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So the thing has a snowballing effect in terms of the number of 
people involved, and hence of the number of people who are by premise 
innocent. 

Now, you have all of those people involved, and what is the in- 
vasion ¢ 

There you breach every confidential relation which has been secured 
by our constitutional democratic system from time immemorial, the 
relation protected by the law; the relation of husband and wife, of 
parent and child, doctor and patient, minister and parishioner, lawyer 
and client, et cetera 

So I want to stress that essential dragnet character and those inva- 
sions of the basic liberties in terms of suggesting the greatest feasible 
safeguards in the enactment of any wiretapping legislation. 

Senator WexKer. I take it, from your statement, the portion that I 
read, that the American Civil Liberties Union is not only against any 
proposed Federal wiretapping legislation but is against the some 30 
States who have authorized it, and they want to do away with that; 
am I correct in that ¢ 

Mr. Fy. Its opposition to wiretapping has been general. And as 
I have stated, in the light of the current critical situation, it has more 
recently taken the position on the assumption that if legislation is to 
be adopted, then we should have the specified safeguards. 

I do think that perhaps the most critical of those safeguards is the 
necessity for a court order, court review. 

Senator WexLKeER. I listened with respect to your discourse about 
the innocent people whose conversations might be intercepted by the 
FBI or the Department of Justice, or whatev ver would appear in the 
bill we might have. Based upon your experience as a practicing attor- 
ney in the Department of Justice and the FCC, do you know it to be a 
fact that any law-enforcement law officer, prosecutor, or otherwise, if 
he wants to do his duty, necessarily, whether he wants to or not, 
learns in the privacy of a home the relationship between man and 
wife, lawyer and client, and in many other ways in the course of 
investigating ? 

Mr. Fry. No; I would not endorse that. 

Senator We._ker. Have you ever been a prosecuting attorney ? 

Mr. Fry. Yes. I was special assistant to the Attorney General for 
5 years. 

Senator WeLker. How do they operate through the investigation ? 

Mr. Fury. My experience was limited almost exclusively to antitrust 
work and the investigations there, and it never occurred to us to en- 
deavor to get the private communications between lawyer and client, 
for ex xample. 

Senator We.ker. [ understand that. But you are sitting down here 
in the Department of Justice, counsel. What I was referring to was 
the man who is charged with the enforcement of the law in his juris- 
diction, that he runs into many things that are private in nature, that 
have nothing to do with the lawsuit that he is about to prosecute. And 
I have never yet heard one of them disclosed, but acahaae there have 
been. 

I just wanted to bring that out since you did make the point that 
innocent people might have their conversations intercepted and be- 
come known. 
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Mr. Fry. I think that is unfortunate, Senator. I don’t think, to the 
extent that those essentially safeguarded rights may be invaded by a 
process of indirection, but it can be used as an argument in favor of 
the further legalized invasion. 

Senator We_ker. Counselor, when did you enter the Government 
here ? 

Mr. Fry. In 1929. 

Senator We._ker. Did you know a man by the name of Holtzotf who 
is now a rather famous Federal judge ¢ 

Mr. Fry. Yes. Judge Holtzoff was in the Department in those days. 
1 think that through many of his years Judge Holtzoff was a very 
capable lawyer. lf anyone could be termed it, he was the counsel for 
the Director of the Federal Bureau of Investigation. 

Senator We.ker. He is a pretty good jurist, is he not, fair in all 
respects ¢ 

I have never practiced before him, of course. 

Mr. Fry. If you ask me if I agree with that one district court 
opinion, I would say no. I think the judge in that case went out of 
his way. 

Senator Weiker. Let us get on the record what case you are speak- 
ing about, sir. 

Mr. Fry. You have the case before you. 

Senator Weiker. You go ahead. You are testifying. 

Mr. Fry. In the case which we can identify, I thought the judge 
went a bit out of his way in a dictum to make the holding, and this is 
a Claim that has been repeated by various attorneys generally, and 
which I have never endorsed and do not now endorse; uttered lan- 
guage indicating that tapping itself was not illegal, that only the 
div ulge nce entered the realm of illegality. 

Senator Weixer. Then you differ with the United States Supreme 
Court in the case of United States versus Olmstead, when they held 
it was not illegal, was not an invasion of the Fourth or Fifth Amend- 
ment. 

Is that the law, or is it not? Did not the United States Supreme 
Court so hold, in United States versus Olmstead ¢ 

Mr. Fry. I do not think it did. 

And if you will note in the Nardone situation the Supreme Court 
repeatedly referred to the unlawful taps, and to the poisonous tree, 
referring again to the taps; repeated language in that case really 
drives you to the conclusion that the court viewed tapping itself as 
illegal under section 605. 

Senator Wetker. But they were not referring to the Constitution; 
they were referring to the Federal Communications Act, were they 
not / 

Mr. Fry. I did not say they were referring to the Constitution, sir. 
But Iam there meeting the point that has been so frequently repeated, 
that a lot of people believe it. 

Various attorneys very frequently have done that, and that is that 
tapping itself is unlawful. 

Now, there is a further reason why the whole process of tapping 
is illegal under section 605. The Supreme Court squarely held in the 
Nardone case that “any person,” as set forth in 605, means any per- 
son, including any person in the Government. 
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Now, nobody taps just for the fun of it and to pile up his own per- 
sonal record. I have never heard of such a case. 

Senator Weiker. I differ with you again on that. 

Mr. Fry. In any event, aan practice with a Government agent 
is that the t: ip is recorded, 1 goes to a ste nographe ar, multiple copies 
are made up, it goes to ioe associates and superiors in the FBI, 
it goes to attorneys working on the matter, and in some instances it 
goes out to a Government agencies. And under the Supreme 
Court decision, that conduct, at each time it is divulged from person 
to person to person, flies right into the teeth of section 605. 

I think that is very apparent from the language of 605, as con- 
strued by the Supreme Court in the Nardone case. 

Senator Werxer. I will go back to the question I asked you that 
you did not answer. I will ask you if it is not a fact that the Supreme 
Court of the United States, in the case of VU. S. v. Olmstead, held 
straight across the board that wiretapping was not a violation of the 
fourth or fifth amendments against search and seizure, with respect 
to incrimination of oneself? I want that in the record because you 
have had vast experience in these matters. 

Mr. Fry. I want to make a second point, and I am going to come 
back to it. 

Senator Wetker. Will you answer that one and then make your 
point ? 

Mr. Fry. The ae is “Yes.” I thought I stated that. 

Sealer Ww ELKER. I did not hear you. 

Mr. Fry. The majority of the Supreme Court held that the tapping 
was not a violation of the fourth amendment, and, of course, you had 
in that case the consensus of Mr. Justice Holmes and Brandeis. 

I am not now contending that, under the present state of the law, 
wiretapping is in violation of either. the fourth or the fifth amend- 
ment. That was not the law yesterday nor today, so far as I know. 
Perhaps it ought to be. 

But back to the second point, which I think is important here, sec- 
tion 605 itself was not before the court in the Olmstead case. That 
came along with the Communications Act. 

Senator Wetker. That is right. 

I would like to ask you what you have to say with respect to Judge 
Holtzoff’s opinion when he was assistant to the Attorney General, 
Department of Justice, Washington, D. C., which is given on page 5 
in the 1941 hearings, in volume 929, with respect to the hearings on 
authorized wiretapping : 

Wiretapping is no departure from our fundamental rights. After all, when you 
come to analyze it philosophically, tapping a telephone wire is no different in 
principle from listening through a keyhole or any other undercover investiga- 
tions which have been carried on necessarily by law-enforcement and police 
agencies from time immemorial. 

Mr. Fry. I disagree with that. I do not think that two wrongs make 
aright. I don’t approve of keyhole peeping, and I don’t think you do, 
Senator. 

Senator Weixrr. I have had some pretty disastrous afternoons try- 
ing to defend against it, I can assure you that. 

Mr. Fry. So I don’t think we can build one invasion upon some other 
odious practice. And, of course, most of those peeping cases actually 
involve some degree of invasion. 
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Normally they have to get into a house, either break in or get in 
under some improper circumstances. The boring of a hole in a wall is 
illegal contact. 

But, be that as it may, I think all those things are vices. 

Senator WeLker. Should it be done away with ? 

Senator Jounston. Some States have laws against the people that 
you are talking about, do they not? My State has it. 

Mr. Fry. That is true, Senator. 

It is an odious pre actice, and I do not think when you are trying to 
build a wholesome body of legislation you should build it on’ such a 
camp. 

Senator Wevxer. I think you would approve of doing away with 
that sort of testimony ¢ 

Mr. Fy. I think it would be proper to have a law punishing Peep- 
ing ‘Toms. 

Senator WeLker. There may be a little distinction between Peeping 
Toms and a law-enforcement agency trying to find out what is going 
on with respect to certain families or persons. I am quite aware of 
the fact that Peeping Toms, with respect to sex violations, are a viola- 
tion of the law in practically every State that I ever heard of. But 
I want to get your idea now with respect to bugs or microphones that 
are installed in rooms, which are perfectly admissible in courts of law, 
and have been for many, many years. 

Mr. Fy. I do not think that is a commendable practice. Again, 
I don’t think it can be used as a foundation for some other question- 
able practice. 

There are distinctions, of course, especially where the person himself 
has an opportunity to know or to find out that he is not talking pri- 
vately. It might be in those cases a lesser vice. 

Senator Wetker. Clarence Darrow is a pretty astute gentleman. 
He had the opportunity and he did not find it out, in the case I re- 
ferred to Mr. Bernstein a moment ago. 

Mr. Fry. Clarence Darrow was busy with a lot of things. He was 
not thinking on that level. 

Senator Weiker. That was the most trying time of his career, I 
think you will agree with me, Mr. Counselor, when he faced disbar- 
ment, faced the penitentiary for subornation of perjury. And yet 
they bugged his room quite profusely. 

Notwithstanding that fact, that very able counselor tried his case 
before a jury of his peers the second time and was acquitted. You 
recall that case perhaps better than I do. 

Maybe I misunderstood your testimony. 

I take it, then, you are not familiar with the testimony of Judge 
Holtzoff, formerly in the Justice Department, where he brought out 
the great abuse that would be done to the investigative agencies if 
they had to get the consent or order of some 250 Federal judges ¢ 

Mr. Fry. I am familiar with that contention. I have seen it re- 
peated time and again. I think where you have such a grave threat 
of invasion of the guaranteed personal rights of citizens of this 
country, that the least they are entitled to is the protection that comes 
from our judicial sysem and judicial review. 

I do not agree with the point of difficulty of getting a court order. 
The experts have testified here that it takes you from, on rare occa- 
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sions as little as 8 hours, more commonly 48 hours in popular sections, 
and even longer in the rural sections, to set up a tap under security 
eS 

Well, I do not know any place in this country where you cannot 
reach a district judge or nialies of the circuit court of appeals in the 
course of hours. 

You take in your own ninth circuit, in that area you have members 
of the circuit court of appeals that live in the various cities. 

Senator Wetxer. Let us be frank about it. All nine of them live 
in San Francisco, Calif., better than a thousand miles from where I 
practice law. 

Mr. Fry. I disagree with you, sir. Judge Bohn, I believe, resides 
in Seattle. 

Senator Wetker. Judge Pope in Washington, Judge Healey in 
Boise, Idaho. Have you heard of any of them holding court in those 
cities, outside of once in 2 or 3 years? 

Mr. Fry. When the court is not in session they are available. 

Senator Weiker. There is where you are a long way off base, be- 
cause you remember the expense accounts that were brought out in 
judicial hearing, claiming Judge Healey’s presence in Idaho, when he 
has not been there in fact for several years. In fact, he has no apart- 
ment. He lives in San Francisco. 

I bring that out to show you how hard it is for you to get to a 
circuit judge. 

Then you heard my interrogation of Mr. Bernstein, as to one judge 

who may be holding court in, say, Coeur d’Alene, and it may be 
necessary to go the southern part of the State. If you do not like to 
fly, you would have to go through three States by railroad or train. 

Mr. Fry. I think that flying i is a very normal means of communica- 
tion out there, Senator. 

You must realize that the great multiple number of cases are going 
to come in these popular centers, where you have several judges avs ail 
able. And in light of the necessary delays in those more distant area 
I cannot believe - you would ever be handicapped in the ability to reac h 
a judge during that nee essary time of delay. 

I think Mr. Bernstein’s testimony on that is not only based upon a 
long line of practical experience but is thoroughly logical. 

I must say, Senator, that I think the considerations in favor of a 
judicial review here, from the standpoint of the protection of the 
public against overzealous or overambitious prosecutors, whether they 
be Republican or Democrat, or what not, the complete freedom that 
would be given to some attorney general without any power of review 
und that sort of thing, is—well, power is a very heady medicine. 

Senator WeL_ker. Would not the wiretap itself give the defendant 
a chance to air that ? 

Mr. Fry. As I understand, all the Attorney General has to do is 
issue an order, and he can make a record that shows his order and the 
grounds for it is enough to meet the technical requirements. 

Senator Werxker. Counselor, where is an innocent man going to 
suffer in this matter, if he were not engaged in espionage, sabotage, 
treason, and some want to goas far as kidnapping ? 

Mr. Fry. The innocent men, those who are swept into wiretapping, 
ure injured in the very specific respects which I have enumerated, 
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those guaranteed personal freedoms. A man tries to be left alone. 
Now those people’s rights are violated repeatedly. 

I want to state further, too, why worry about the wiretapper if I 
am innocent ¢ 


By that pseudo line of logic you could dispose of the whole Bill of 


Rights. I don’t expect to be on trial in a criminal court tomorrow, 
what do I care about trial by jury, due process of law, and that sort 
of t!) neo é lf I take that a ttitude, the whole Bill ot Rights can be 


swept out of the window. 
Senator WeLiker. You do think there is some merit when our Amer- 
n boy re being killed all over the country and may well be killed 
in future wars, tnat they should get a little backing up to defend 
them from those destroyers who would destroy it from within? 


Mr. Fry. IL agree with that, sir. And in achieving security and 
preserving our liberties, you have to balance the affirmative achieve- 
ments and protections against the losses that are necessarily incurred, 


and then determine whether, on balance, you have done more to 
preserve our democratic system by this measure, which is commonly 
used by all the totalitarian countries, whether on balance there is an 
added security factor. 

That is the basic issue. 

There is no question as to the dire need to run down the traitors 
and spies and saboteurs. On the other hand, there is no question but 
what, in doing this, we must sacrifice the basic principles of our 
democracy for all as little as possible in order that when this whole 
thing is over we will have a democratic system left. 

Senator Werxer. That leads me to another question, Counselor, 
and I am sure you are a very fine witness, and you know the subject 
matter about the opinion that you hold. 

If you and your wife and children were driving to Baltimore and 
there had been a serious kidnapping or murder which had alerted the 
Baltimore police to the fact that a same colored car and type of car 
as you were using had been used by the perpetrators or kidnappers or 
murderers, whatever they may be, you would not want to go so far as 
to say that that officer on the motorcycle or in the car would not have 
the right t to stop you to see whether you were the murderer, would 
vou? 
~ Mr. Fry. I would imagine he would have a right to stop you mo- 
mentarily for that purpose. 

Senator Weiker. It would be rather embarrassing to you, though, 
would it not, if your minister happened to be going along at the same 
time and see you, would it not? 

Mr. Fry. A little, yes. But it is also inconvenient when you have 
to stop ata red light. But that is in the common interest of the public. 

Senator Weiker. Do you mean to say it is not in the common in- 
terest of the public to get the best legislation possible to stop saboteurs 
and spies and treasonable persons ¢ 

Mr. Fury. I do not think that, sir. I think we should have the most 
wholesome legislation on this subject that we can. 

Senator Weiker. What is your idea as to wholesome legislation ? 
I thought you said a moment ago that your Civil Libe rties U nion was 
definitely opposed to all legislation on that. 

Mr. Fiy. They are opposed, because they do not believe on balance 
that there is a gain in security from preserving the American system 
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of government. But the union goes further and makes certain spe- 
cific suggestion as to the safeguards and to keep the encroachment on 
personal liberties to the minimum. 

As I have said, I think perhaps the most essential one there is for 
the judicial review. 

Senator Wetker. Counsel, we already have Holtzoff’s opinion with 
respect to judicial review, do we not é 

Mr. Couurns. It is in the record, Senator; yes. 

Senator Wertxer. Counsel, I believe it was testified before the 
House of Representatives or argued on the floor of the House, that J. 
Edgar Hoover, the Director of the Federal Bureau of Investigation, 
made the statement that he would rather not have wiretap law than 
one which would make mandatory upon the Attorney General to get 
a court order. I take it you have great respect for the Director of the 
FBI, having worked down there with him ? 

Mr. Fry. I have great respect for his abilities and for the tremen- 
dous jobs he has done in the field of security, and kidnaping, and 
various other things that could be named. I do not have respect for 
his opinion on this point. 

Senator Weixer. Referring to a letter from the Honorable Robert 
H. Jackson. who was then Attorney General of the United States, 
dated March 19, 1941, who is now a Justice of the Supreme Court of 
the United States, quoting to you from paragraph 4, Justice Jackson 
has this to say. He wrote this letter to Chairman Summer of the 
Committee on the Judiciary of the House of Representatives: 

Many uninformed persons and some who ought to know better are thinking 
that these decisions protect their telephone privacy. They do nothing of the 
sort. They only protect those who engage in an incriminating conversation 
from having them reproduced entirely. These decisions lay down rules of evi- 
dence, but since our use of this method would have as its chief purpose the 
proof of a case against criminals, the practical effect of these decisions is to 
make wiretapping unavailable to law-enforcement officers, although still useful 
to those who make private use of it. For this reason, it was discontinued by 
the Department of Justice. 

Then quoting further down in his letter: 

On the other hand, my present concern is with the very practical work of pro- 
tecting decent citizens, and, indeed, the Nation itself— 

This was when we were at war with the Nazis. 

Going back: 
and indeed, the Nation itself against criminal spies and saboteurs. 

Such persons, under existing law, have one great method of communication, 
which they may use without fear of leaving incriminating evidence, the tele- 
graph and the telephone. If a criminal writes a letter, he runs the risk that it 
will fall into the hands of the law. If he transacts his illegal business in person, 
he may be overheard by an eavesdropper. If he sends a confederate to act for 
him, the confederate may betray him. All such evidence is good in court against 
him, but so long as he uses the telephone or the telegraph, he is sheltered against 
law enforcement officers. 

Criminals today have the free run of our communication system, but the law 
enforcement officers are denied even a carefully restricted power to confront the 
criminal with his telephonic or telegraphic footprints. Unless we can use modern 
scientific means to protect society against the organized criminal movements of 
the underworld, the public cannot look to its law enforcement agencies for the 
protection it has a right to expect. 

Do you desire to comment on that jurist’s opinions ? 

Mr. Fry. No. Assuming the viewpoint, I think that is the most tell- 
ing argument that can be made for the legislation. 
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I do not agree with the one point that the spies use the telephone 
without any fear at all. I must say if they do that, they are dumber 
than I think they are. And if they are th: at dumb, they are not quali- 
fied to be spies. 

sut I will pass that one with the comment that otherwise I think 
that is a very effective point of argument from that point of view. 

Senator WeLxker. If there is no danger, then I wonder why the law 
enforcement agencies desire the legislation. They want it. 

Mr. Fry. As a matter of fact, they have not done too well, at least 
in the published cases, in getting actual evidence of espionage. As a 
matter of fact, the trial board found, in the Coplon case, where Judge 
Learned Hand said the guilt is plain; the trial board found—and they 
had all the records—that they did not have anv usable evidence. And 
they had Judith Coplon wired for sound, tapped and bugged in every 
way, different telephones tapped. 

So I don’t think that Judith Coplon was any more competent or 
wise than any able spy that a foreign country would send in here on a 

responsible job. 

I ser mp doubt the practical results of wiretapping in that field. 
I think it can be overemphasized. I think that just as our people 
going sheen are very careful not to use the phones, even there they 
are very careful not to talk in their own rooms—maybe they get out 
in a public park somewhere for their conversations—I think there 
would be a great deal of that. 

I can’t imagine a great deal of espionage traffic over the telephone. 

Senator Weikxer. Then I ask you again: Why would the people who 
are charged with enforcement of these very severe laws, would ask 
us committees of Congress for this sort of legislation, that you think 
IS q juite vicious? 

Mr. ‘ty. Do you want an honest answer? 

Senator WeLker. Yes, I do. I do not want you up here lying, I will 
tell you that. 

Mr. Fry. I will tell you what I think. I think they want to use 
this for leads. I think they want to run a lot of wires. 

Now they have 200 per day, I don’t know how many in the course of 
a year, and they are moving around over various lines of communica- 
tion every day. 

I have the feeling that they are looking basically for leads and that 
sort of thing rather than with the thought of getting evidence that 
will convict a spy, because they certainly didn’t get it in their most 
noted case where they had the complete tapping. 

Senator W ELKER. Justamoment. Had the evidence against Judith 
Coplon been admissible under section 605, she certainly would have 
been convicted, would she not? 

Mr. Fry. Not because they had evidence to show conviction; no, sir. 

Senator Wrerxer. I thought that the court held that the conviction 
was reversed on the ground of a violation of 605, that the guilt was 
perfectly plain, and the jury so convicted her. 

Mr. Fry. No. Judge Hand, in writing that opinion—and I have 
it here—reversed that lower court decision on two specified grounds. 

One was upon an arrest without a warrant. The second was not 
because wiretapped evidence was introduced ; it was on the procedural 
ground that Judge Ryan, in holding the hearing on the wiretapping 
and investigating it, and having found—and the court of appeals 
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approved the finding that here was no material evidence in those wire- 
tap records—Judge Hand said: “You made a mistake,” when the 
trial judge withheld a few of those wiretap records, which he said 
were irrelevant to the case. Judge Hand said “You should have given 
the defense all of them.” 

Senator Werxer. I think that is a fundamental rule of law; do you 
not ? 

Mr. Fry. That is right. 

That is what the court’s decision in the Coplon case means. In 
fact, it specifically denies that they had the evidence to convict through 
wiretapping, or any evidence to convict through wiretapping. The 
Attorney General found that; and it ill behooves him today that he 
made an improper contention to the courts. 

Senator Werxer. I wonder why the case was not reversed with 
instructions to dismiss them. That indictment still stands. 

Mr. Fry. You misunderstood. They had plenty of competent evi- 
dence to convict her. She should have been convicted. Bat Judge 
Hand said “You should show the defense the rest of these records 
which Judge Ryan said were of no relevance to the case.” Also, of 
course, you have in there the stumbling block of arrest without a 
warrant, with which we are not concerned here. But presumably the 
way the court of appeals handles it, it would be reversed on that 
ground anyway. But they had ample evidence to convict Judith 
Coplon, and by all normal reason she should have been convicted. 

Senator Werxer. Counsel, I have belabored this matter because I 
have enjoyed hearing your testimony. I want to remark on one 
previous observation of yours, on which I have differed with several 
members of this committee. 

Notwithstanding the fact that the appellate court cleared Judith 
Coplon, I have made objections to the ex post facto or the retroactive 
effect that some people would like to give this law. And I am mindful 
of the fact I am overruled in a case of, I think called United States v. 
Thompson, where they changed the rules in the middle of the game, 
after the man had been acquitted, I believe, of murder. 

I believe it was murder, I am not sure. I am reminiscing here a 
long time back. 

He had been acquitted, and then the legislature permitted the ad- 
mission of certain letters. 

Now, maybe I am all wrong on this, but that is the best I can 
remember. 

I felt that since I have had some experience in criminal law, that 
after a person has had her day in court, she or he sits there and takes 
the brunt of the prosecution, whatever it might be, and if he still is 
acquitted, I personally feel that I do not like to see this philosophy ; 
that if you cannot convict a person on one set of rules, that you 
should go back and have a legislature convict him differently, go 
back and convict him on the afterthought. 

Do you agree with me on that? That is mindful of the fact that 
I think the Thompson case overruled both of us. 

Mr. Fry. I agree with you there, sir. 

On that point, I think there have been many misleading state- 
ments—I don’t know whether in this record—I think Mr. Brownell 
made one of them in his testimony stating in effect that section 605 is 
a rule of evidence. Well, it ain’t no such thing. Section 605 of the 
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Communications Act is a basic statutory rule of law, and it does not 
refer to evidence. It prohibits certain specified conduct, and section 
501 provides a penalty for the violation. 

I think you are just beguiling yourself, or he is beguiling himself if 
the thinks he can treat that as a rule of evidence, and thus by just 
changing the rule of evidence he can go back and prosecute people in 
the background. 

Senator Wetker. Of course, it is a bill which would change the 
rule of law and would cover the same end anyway. 

Mr. Fiy. But there the ex po facto effect, when you change the 
substantive rule of law, brings me more solidly to your position. 

I have no interest in seeing Judith Coplon stay out of jail. But 
I think to place an ex post facto effect upon a substantive provision of 
our law is very serious business. 

Senator Werker. I am mindful of the fact. As a matter of fact, 
I was on a national radio broadeast the other day when I made that 
statement. I felt that when a person had his or her day in court, that 
that was the way we were brought up in the field of Justice. I could 
not understand, just because they did not change the name of the 
crime or the penalty, why they could change the rules of substantive 
law or evidence and permit a retrial and convict this person. 

As much as I agree with you—and perhaps she should have been 
convicted, and I am not too familiar with her case, but I am quite 
certain that many people some place where I practice law would like 
some rules changed to see whether they could not get a retrial. 

Mr. Fy. I would like a change of some. 

Senator Wetker. Thank you, sir. 

Mr. Coturs. Mr. Chairman, I would like the record to show that 
Judge Learned Hand did reverse the Coplon case on wiretapping 
grounds. 

Mr. Fry. I did not say wiretapping grounds. I said the specific 
ground was that the judge failed to show the defense a few of the 
wiretapping records; not because they wiretapped in general, but 
because they failed to show the defense a few of the records. 

Mr. Couiirins. But it was reversed on wiretapping grounds. 

Mr. Fry. You are playing on words. 

Mr. Cotiins. No. But that is the point. 

Furthermore, that Judge Learned Hand said that because of the 
Coplon case, it might very well be that the Congress might want to 
make wiretap evidence admissible in national security cases. 

Mr. Fy. As is pertinent there, it does not have anything to do with 
the evidence. It would have the impact in eliminating the prelimi- 
nary hearings that the trial court goes through, independently of the 
trial itself, independent of what evidence comes through wiretap 
sources. 

Senator Werxer. I have never read the Coplon case, only brief 
summaries. I wish you would supply me with that so I could read it. 

I certainly agree with Judge Hand and counsel, I think, that if 
they are going to use one bit of testimony, they should use it all and 
not pick out what they want to use and what might be helpful to the 
defendant. 

Do you agree with me? 


Mr. Fry. Yes. 
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Senator Weixer. Thank you very much, Mr. Fly. It has been a 
pleasure to have had you here. 

Mr. Fry. Thank you, Mr. Chairman. 

Senator Wetxer. Our next witness will be Mr. Andrew J. Biemiller. 


STATEMENT OF ANDREW J. BIEMILLER, AMERICAN FEDERATION 
OF LABOR 


Senator WeLxer. Will you give your name, please? 

Mr. Bremizer. Mr. Chairman, my name is Andrew J. Biemiller. 
I am a member of the national legislative committee of the American 
Federation of Labor and appear on behalf of that organization. My 
office is located in the A. F. of L. Building, 901 Massachusetts Ave. 
NW., Washington, D. C. 

We thank you for the opportunity to appear before this subcom- 
mittee and present our views on the very important subject of wire- 
tapping and comment on the bills before you. 

The American Federation of Labor has long resisted any abridg- 
ment of the constitutional guaranties against self-incrimination. We 
have also opposed any and all efforts to circumvent constitutional 
guaranties against unwarranted search and seizure. 

We do, however, in the present world conflict with the evil force 
of communism recognize compelling reasons of national security 
which make it desirable to permit wiretapping by authorized Fed- 
eral Government agencies in certain cases involving espionage, sab- 
otage, and treason, and permit the utilization of such evidence in 
court actions. However, such wire tapping should be carefully limited 
and properly safeguarded by requiring in each instance a court order 
to be obtained on application of the Attorney General. Furthermore, 
each such order should be limited to a comparatively short period 
of time. 

We further contend that if the Congress decides to legalize cer- 
tain limited wiretapping by duly authorized Federal officials it 
should incorporate into such legislation stiff and drastic penalties 
for any unauthorized wiret: ipping |: by any person be he a private eye, 
unauthorized Government official, or simply some prying individual. 
This obnoxious practice has become w idbeioaaed in recent years. It 
should be eliminated. We condemn unauthorized wiretapping as 
violate of our most cherished American rights and pr ivileges and be- 
lieve every effort should be made to suppress it completely. 

We believe Senator McCarran’s bill, S. 3229, comes closest to meet- 
ing our views on this question. We commend the Senator for the 
sound approach of his bill. He first proposes that Congress write an 
ironclad policy against wiretapping. Then having established a def- 
inite policy against this obnoxious practice his bill takes up the ques- 
tion of exemptions for duly authorized Federal law enforcement of- 
ficers engaged in investigating offenses involving the internal se- 
curity of the United States. 

This bill adds a new section. No. 245, to title 18, chapter 13, of the 
United States Code. It prohibits willful interception or attempted 
interception, of any wire communication by common carrier without 
authorization from the sender and the recipient. It also makes it an 
offense for any person to procure any other person to intercept, or 
attempt to intercept, or to conspire with any other person for that 
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purpose. The penalties provided are not more than $5,000 fine or 
imprisonment for not more than 10 years, or both. 

These prohibitions, however, do not apply when the Attorney 
General has reason to believe that evidence may be obtained through 
such interception of the commission of certain offenses, being those 
prohibited by chapter 37, title 18, of the United States Code, rel: ating 
to espionage, those prohibited by chapter 105, relating to sabotage, 
those prohibited by chapter 115, relating to treason, sedition, and sub- 
ve a activities, and also those prohibited under sections 4 and 15 
of the Subversive Activities Control Act of 1950. 

When the Attorney General has such “reason to believe” he may 
designate any ae States Attorney, Assistant United States At- 
torney, or officer or attorney of the Department of Justice to make ex 
parte application ~ an order allowing such interception to any 
judge of the district court of the United States for the district within 
which such interception is sought. 

The application shall be supported by evidence and if it is found 
that there is reasonable ground for belief that interception will result 
in procurement of evidence of such crime the judge shall issue an 
order allowing such interception. 

The order shall specify the persons whose communications may be 
intercepted, the purpose and the identity of the individual authorized 
to make such interception. The order shall be effective for only 6 
months but may be renewed by the court. 

Such interception may only be made by a duly appointed investiga- 
tive officer of a department or agency of the United States designated 
by the Attorney General. 

The bill apples to communications, written, oral or by other signal, 
by wire, cable or like connection between points of origin and recep- 
tion. It applies to all common carriers for hire in wire communica- 
tion in interstate or foreign commerce, including intrastate carriers 
whose facilities are connected with such interstate carriers. The pro- 
hibition applies to any individual, partnership, association, joint stock 
company, trust, or corporation. 

The bill appears to place adequate safeguards around the use of 
wiretapping which is limited as above set forth. Under it, unauthor- 
ized persons who willfully engage in such practices would be subject 
to severe criminal penalties. It should be noted that officials including 
State and municipal police would be prohibited from wiretapping. 
No one would be permitted to engage in this practice except those 
authorized in the manner above set forth. 

The panerien an Federation of Labor greatly prefers Senator McCar- 
ran’s bill, S. 3229, to the administration bill, H. R. 8649. We were 
pleased the House of Representatives saw fit to amend H. R. 8649 to 
require a court order for wiretapping rather than permit the Attorney 
General to proceed on his own authority. We regret the Attorney 
General renewed before this subcommittee his plea ‘for direct author- 
ity. This is far too much and too dangerous power to place in the 
hands of one individual. 

H. R. 8649 is, however, gravely deficient in two respects as com- 
pared with S. 3229. The House bill fails to make wiretapping a crime, 
and it permits the introduction as evidence of information hereto- 
fore gained by wiretapping. This proposal appears to us as a prime 
example of ex post facto legislation and highly dangerous. 
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We repeat, Mr. Chairman, we favor S. 3229. This bill creates the 
kind of safeguards for personal privacy whic h should have been estab- 
lished in the field of wiret apping long ago, while at the same time it 
established under proper controls all the mac hinery needed for the use 
of wiretapping in instances affecting the internal security of our 
country. 

The American Federation of Labor yields to no one in its zealous 
defense of American liberties and freedoms and in its unrelenting war- 
fare on Communists and their allies. In the light of that record we 
urge the adoption of S. 3229. 

Senator We.ker. Thank you, Mr. Biemiller. I only have one ques- 
tion. 

What does the Federation think about the proposal that this legisla- 
tion might be extended to cover kidnaping for ransom ? 

As you well know, perhaps the only way possible, or one of the few 
ways possible, of catching that kidnaper is when he calls the home of 
the pare nt, he or his confederate, and says “If you will leave me the 
money at Block X,” or something, “your child will be returned.” 

What do you have to say about that / 

Mr. Bremiuier. Certainly, it is the most odious crime that one can 
comprehend. 

Senator We.iker. I agree with you. 

Mr. Biemitter. Our only reservation to the question of including 
kidnaping is: Are you sure it will stop there? 

If we get in the field of criminal activity, such as espionage and 
seditious acts, are you going to go down to grand larceny and down 
the line? 

Senator Weiker. Of course, the argument could be used with re- 
spect to these crimes we are enunciating here— 

Mr. Bremitier. Except they are all affecting the security of our 
country. 

Senator Werker. If anybody would steal my baby—and that is 
ubout as much security as I want—I would like to get my hands on 
him, and I think the people of America would like this to include 
kidnaping, judging from the m: “7 [ received. 

I think you recall a case in California some years ago, the only 
possible way in the world that they had to cate h that kidnaper was 
to tap the parents’ wire, and, sure enough, it came in and they caught 
the fellow and saved the life of the child. 

I cannot see that a great injustice would be done there where you 
are pinpointing this legisl: ition toward the criminal whose only avenue 
of completing his crime is to call the distressed parents, who will give 
their last chair, you know, for their baby’s return. 

Mr. Biremitier. May I put it this way: Iam sure we will not oppose 
the McCarran bill or a reasonable facsimile thereof, if it also included 
kidnapings. 

Senator Werxer. I certainly agree with you that if we are going 
to agree on wiretapping and go down the line on Senator McCarran’s 
bill, at the next session it will come up for legislation on bookies and 
things of that sort. 

So I certainly admire you for this fine statement you have presented. 
It has been nice to have had you before us. 

Thank you very much. 

Mr. Bremitier. Thank you, sir. 
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Senator Wreiker. The next witness will be Mr. John J. Gunther. 


STATEMENT OF JOHN J. GUNTHER, AMERICANS FOR DEMOCRATIC 
ACTION 


Senator Weiker. Weare glad to have you here, sir. 

Mr. Guntuer. I am John J. Gunther, legislative representative of 
\mericans for Democratic Action. I appear here today to present 
the views of ADA on pe nding legislation to legalize w iret: apping. 

ADA is opposed to wiretapping. This position in opposition to 
wiretapping can be stated simply by reference to the statement the 
ADA adopted as a part of its civil liberties platform at its national 
convention on April 10, 1954: 


Wiretapping: We oppose the use of wiretapping as an intolerable violation 


of civil liberties whether practiced by the Federal Government, by the States, 
o! os individuals In view of the widespread violation of legal prohibitions 
against wiretapping, we call upon Congress to strengthen the law and we look 


to the administration to enforce it. 


To tap wires without permission of the sender is illegal in all 


spects. Not oO} ily is the evidence obtained directly or indirectly 
inadmissible in court, but the act of tapping itself is a violation of 
law. The problem is that the legal prohibition against wiretapping 


is not enforced. This prohibition is not enforced because agents 
of our Government are themselves engaged in wiretapping and the 
Justice Department has interpreted the law to permit what the law 
was designed to prohibit 

ADA, therefore, suggests that section 605 of the Communications 
Act of 1934 (48 Stat. 1103) be amended so as to make it clear that 
the interception, as well as the divulgence, is contrary to law, and 
that such interception be punishable by fine and/or imprisonment. 

ADA is well aware of the dangers of our Nation from espionage, 
sabotage, and treason. However, ADA believes that these crimes 
can be detected and prevented and the conspirators apprehended and 
punished by a vigilant and well-administered government without 
the abrogation of basic civil liberties. 

In June 1953, the ADA executive committee authorized the pres- 
entation of a statement on wiretapping before the House Judiciary 
Committee. At that time I appeared for ADA to propose legisla- 
tion to permit wiretapping in espionage and sabotage cases where the 
taps were carried out by the Attorney General pursuant to an order 
of a Supreme Court Justice or the chief judge of a circuit court of 
appeals, and that all other wiretapping be specifically outlawed. 
The ADA National Convention action referred to above supersedes 
our position of last June. 

In setting aside the position of its executive committee, the ADA 
does not in any way minimize the dangers from acts of espionage, 
sabotage, or treason, nor does it suggest that anything has happened 
in recent months to make use believe that our communistic enemies 
are less dangerous and deceitful. 

The ADA opposes wiretapping after carefuld reevaluation of the 
basic civil liberties involved and the nature and value of wiretap 
evidence in the ferreting out of our country’s enemies. 

As has been testified to before this committee by others, wiretaps 
and wiretap evidence do not assure more efficient police work, are 
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not reliable, are susceptible of abuse, and would invade the privacy 
of our citizens. In unscrupulous hands they could be instruments of 
blackmail and campaigns of vilification and slander. 

ADA urges this committee to-strengthen the Federal prohibition 
against wiretapping and to make it unmistakab ly clear to the Justice 
Department that this prohibition is to be enforced against all— 
including agents of Federal, State, and local governments who are 
now engaged in this dirty business. 

Thank you, Mr. Chairman. 

Senator Wetxer. Mr. Gunther, I am not quite clear as to why you 
changed your position in June of 1953 to this one, which would oblit- 
erate all State and Federal wiretapping of every nature. Is that 
correct ¢ 

Mr. Guntruer. That is correct. 

A year ago June, we started discussing in this executive committee, 
and by vote of our executive committee, our position was that we 
would have liked to have seen the Supreme Court find wiretapping 
contrary to the prohibitions of the Constitution in the Olmstead 
case—we would like to have seen one other justice vote the other way, 
a 4 to 5 split, and they would have included wiretapping in the pro- 
hibition. 

Sut since they hadn’t, our executive committee voted that since it 
looked like there was going to be wiretapping legislation, and since 
it believed that if there was going to be wiretapping legislation, it 
should have certain safeguards, that I should go and testify according 
to a memorandum that Mr. Rauh and I had prepared for presenta- 
tion to the executive committee, which was supported by them. Mr. 
Rauh was out of town that day, I think, so I went down and testified. 

However, at our convention the executive committe was reversed 
by the national convention. 

I think some of the strong argument there was that the people from 
some of the States that legally use wiretap evidence told some of the 
things that have happened. They told of abuses in their States. Also, 
since last year, files of the Federal Government which we had up until 
last year, certainly up until recent months, believed to be inviolate, 
had become public and had found their way into hands other than 
those that gathered the information, or other than those who were to 
do the prosecuting. In other words, they have come into political use. 

A part of this full committee itself, the Internal Security Subcom- 
mittee, at one time, Senator, I believe that according to the news- 
papers—I wasn't there to hear it—the material from an FBI file 
turned up, and the counsel for the committee, Judge Morris, was 
asked how he got this file, and he said he did not want to talk about it 
or would not answer that question. 

Well, that kind of material getting into the hands of other than 
the gatherer or the law enforcer has led a lot of people who took part 
in the discussion there to change their minds. The kind of thing 
that has happened in the State of Massachusetts, where they have 
now a very broad wiretap law with no court regulation or anything, 
and some of the problems in the State of New York, let people who 
were delegates to our convention to vote against the executive com- 
mittee’s recommendation. 

So as representative of the organization I was directed to come 
here and testify. 








202 WIRETAPPING FOR NATIONAL SECURITY 


Senator Werxer. I did not think they had any problems in New 
York. You heard the witnesses a while ago, and I had one the other 
di ay W ho said it seemed to be working pretty well. 

Miles McDonald testified he had never known injustice to arise out 
of wiretapping. 

Mr. Gunrner. Some of the lawyers from New York that we have 
in our organization feel there have been injustices and a court order 
Is not adequate protection. 

Senator We_ker. You say that the organization you represent at 
the national convention heard some statements from some chapter 
delegates showing misuse of the legislation ? 

Mr. Guntruer. A court order would not adequately protect the 
principle involved. In other words, a court order would not assure 
that this information would be used only in the detection and prose- 
cution of sabotage, espionage, and treason cases, or related crimes in 
that area affecting the national security. 

Senator Weiker. Do you think you would change your mind if we 
wrote into this act a felony provision that if any of this were leaked 
for political purposes, those people who did that would be guilty of 
a felony ? 

Mr. Guntuer. I personally might change my mind. I don’t know 
what my organization would do. 

Senator Weiker. How often does your organiz: ation meet ? 

Mr. Gunruer. Once a year in convention. The other bodies in 
my organization can’t reverse the convention. The reason the execu- 
tive committee took the position last year on wiretapping is that that 
matter had not been brought before the convention. 

Senator Werker. In other words, your group is against wiretap- 
ping no matter how many judges approve it, no matter how many ap- 
plications you make, and no matter how much secrecy or anything 
else; you just are against the basic principle ? 

Mr. Gunvuer. Yes. 

Senator Werxer. Since I serve on the Internal Security subcom- 
mittee: You made a remark with respect to Judge Morris, who has 
been committee counsel. Of course, I have been here only 314 years 
and perhaps I was not there. 

Mr. Guntruer. This was about the same time as the Harry Dexter 
White case, as I recall. As I read the newspaper story 

Senator Weiker. You are reading newspaper stories now ? 

Mr. Gunruer. Yes. That is what I said. 

The newspaper story said this was a file, that Mr. Morris had some 
material that he wanted to put in the record, and there was a question 
as to how much they were going to get into the record. And on the 
ticker, as a matter of fact that’s where I read it, I didn’t read it in 
the newspaper, the reporter said that Morris, when asked where this 
information came from, said he would rather not say or something, 
that he didn’t want to comment on that. 

I don’t want the record to say that I charge that he had information 
that he shouldn’t have or anything else. 

I will take a case I know something about, because I was there. 

On a television show, which I attended as part of the audience, 
ceunsel for enother Senate subcommittee made the statement that the 
FBI's files showed so many cases of espionage and sabotage at a cer- 
tain place. 
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Well, if the FBI’s files show this and this fellow says so, we pre- 
sume the information that the FBI is gathering from all kinds of 
sources is going to others than the prosecuting and gathering people, 
because a committee of C ongress is not a prosecuting agency. 

Senator Wetxer. I do not know how much weight this will have 
with you, sir, but I have been chairman of the task force of the original 
Internal Security subcommittee, in which I have investigated espio- 
nage, sabtoage, and all that. I say to you unqualifiedly that I have 
never seen an FBI report. I would not know one if I saw one. 

Furthermore, you know, as well as I do, that all investigative agen- 
cies of the Congress are bound that they are not to disclose where they 
get their information. 

Mr. Guntuer. But people do it, Senator. If you have a rule that 
says you can’t tap any wire, then if somebody says he got something 
from a wiretap, you can say that is not true; or you can prosecute him. 

But the way it is now, you have a law that some people thought 
said you could not tap wires, but others say you can tap but not use in 
evidence. 

And the Justice Department, operating under a memorandun, all 
of which I don’t think has been made public, but parts of it have, 
says they can tap the wires. And they have been doing it. 

Senator Wetkxer. And President Truman made the same direction. 

Mr. Guntuer. Yes. 

We would rather not have any wiretapping at all. 

On this business of whether this is good investigative methods, why 
the law-enforcement officials want the authority, I think there is 
testimony—I don’t have it with me, but I will produce it—there 
are statements by law-enforcement officials to the effect that wire- 
tapping is not a particularly good means of detection, that it tends 
to make a law-enforcement agency flabby—which is, I think, one 
of the words one of the prominent law-enforcement officials used. 

I can produce that. 

Senator Werker. I think it is not necessary. I think maybe I 

can produce one for you here, od Judge Holtzoff : 

We agree that unrestrained and unlimited wiretapping engaged in by law- 
enforcement officers without any control might give rise to abuses, and, there- 
fore, there should be direct control so that an individual law-enforcement 
agent should not take it upon himself to tap a telephone wire. That is where 
the bill provides that this shou'd not be done except with the authority of the 
head of the executive department to which the law-enforcement officer is 
accredited. 

Do you agree with the first portion of that entirely? 

Mr. Guntuer. That is right. 

Senator Werxker. As I have related here before, I believe in the 
right of privacy. I believe that right should not be interfered with 
in an unlimited degree, and I have never gone to the point where many 
of the States go, where they permit wiretapping for bookmaking or 
selling firecrackers on Sunday, or things of that nature. 

It is only in crimes that, if perpetr ated, might destroy this country 
of ours. 

Mr. Guntuer. I think, Senator, that if the law-enforcement agen- 
cies could, without divulging anything that would endanger the secu- 
rity or cases in process, could demonstrate more effectively the need 
for wiretapping legislation, it might have a greater bearing on a lot 
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of the people’s thinking. We get the statements that they need the 
wiretapping. 

I was on the Hill working up here in the 80th Congress and I 
remember going to the first hearing where Elizabeth Bentley ap- 
peared, over in the Finance Committee room. Senator Ferguson 
was chairing the committee. She talked about how the FBI tailed 
her and tapped her wire back in 1943 and 1945, and lo and behold, 
if you read her book now you find out that those were the periods in 
which the operations she was so closely tied into, with all the wire- 
tapping going on, the Gold apparatus stole the atomic secrets. 

The wiretapping did not apprehend the criminals. 

Senator WeLker. You read the statement I read from Justice Jack- 
son, of the Supreme Court, a few moments ago, wherein he stated 
that the espionage acts or saboteurs had the free run of the commu- 
nications system, telephone and telegraph, but they had to be careful 
about everything else. 

Now, that certainly should be taken by you as one of the reasons 
why the enforcement agencies might desire it. 

Mr. Gunruer. If they would come forward with some case where 
the people aren’t at large and tell us about it, and help demonstrate 
this need—I think the way it is now we have just the statement by the 
law-enforcement agencies, and I can remember back in my town, and 
I can remember back in my law training where you keep finding that 
the law enforcement agencies don’t put limits on the power they would 
like to have. They want more and more legal powers they would 
like to catch criminals with. And I am not saying for a moment that 
wiretapping would not help them one iota. But so would other 
processes help them. I suppose doing away with all civil liberties 
would make the policeman’s job easier. 

Senator Wevker. Does that search for power apply to the FBI as 
well as to other agencies, in your opinion ? 

Mr. Gunruer. I think the FBI has supported the request for wire- 
tap legislation. 

Senator Weixer. You would say, would you, that they were desir- 
ing more and more power / 

Mr. Gunrner. They want the wiretap legislation. I don’t want 
to get into the political consequence of suggesting anything bad. 

Senator We.ker. I want to get your advice. 

Mr. Guntuer. Thank you, Senator. Yes, I would suggest that the 
FBI would like to have more powers. One of the additional powers 
would be to be able to use wiretapping easily. 

Senator Weixer. Has it been brought to your attention that the 
Federal Bureau of Investigation, under Mr. J. Edgar Hoover, was 
one of the first to oppose the legalized wiretapping ? 

Mr. Guntruer. Senator, that is a statement which I wanted to bring 
into the record. That was back some time ago. They do not oppose 
wiretapping now. 

Senator Weixer. No; that is because of the dire circumstances this 
country has been in. We have killed and maimed 150,000 precious 
American boys, and we may do more. If I remember from some of 
the testimony we had, some of the Communists conspirators said, “If 
we cannot destroy the United States from without, we will take them 
from within,” so that is certainly a basis for those people who are 
designated to protect our country, to change their opinions. 
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Mr. Gunruer. I am saying that I am sure that Mr. Hoover believes 
that wiretap legislation at this time would enable him to catch people 
committing these crimes. 

Senator Weixer. I want to say to you, sir, that I met Mr. Hoover 
only once in my life, and for not one-tenth as long as I have been 
speaking to you. 

I am going to say for the record that I would not have the gall to 
even suggest to Mr. Hoover or to any of his agents that he would ever 
release to me, a member of an investigating committee, one of his 
FBI files, or any of his secret investigations. That I firmly believe, 
and I hope you agree with me. 

Mr. Guntruer. Senator, I have read statements in the papers in the 
last couple of days, where Mr. Hoover has said he has not done so. 
I certainly believe, if he says he has not done so, he has not. 

3ut, as I read the current stories written by the AP reporter, White- 
head, the FBI has to give its reports to other people, other agencies 
of the Government. 

In the first place, Mr. Hoover works for the Attorney General of 
the United States, and probably has to give him some information, 
I don’t know. The Attorney General is probably the most political 
office in the country. He is very much engaged in activities with poli- 
tical ramifications. He has all kinds of political connections with 
the various parts of the country. He has something to do with the 
appointment of Federal judges, the United States attorneys. It 
makes it a political office. 

The FBI has to give information to all other agencies of the Gov- 
ernment. People quit the FBI. Mr. Hoover said in the story— 
I believe it was Mr. Whitehead’s story—he said a lot of people quit the 
agency, and most of them he was proud of, or something to that effect. 
but there are people who quit, people who were in the FBI, and they 
are not there any more. Whatever they might want to do with the 
information they got, I know there are laws prohibiting certain divul- 
gences, but I am just saying that it doesn’t have to come from the FBI 
file. It can come into unauthorized hands through an ex-agent 
or another Government agency. 

Senator Wetker. When you say the Attorney General’s Office is a 
political organization, it might be stated that perhaps all Government 
offices are. 

Mr. GuntueEr. The office itself. They are. 

Senator Weiker. That is perhaps the best we have to do under the 
American way. It has been in existence for some time, and if you 
are going to criticize these people you might just as well step down to 
the district attorney—and I served as district attorney at one time— 
and say, “Senator Welker might breach his obligation as a lawyer 
and breach the privacy of innocent people, and therefore we had bet- 
ter not have a law whatsoever.” 

Mr. Gunruer. Senator, I do not want the record to show any form 
of criticism of the office of the Attorney General. I do want to say 
there is a hearing now going on where a United States Senator pro- 
duced a letter, two and a quarter pages, I understand. It is a part 
of an FBI file, an FBI report, that was sent to the Department of the 
Army, and part of it has found its way into a Senator’s hands, and 
has been produced in public. 


47683—54——_14 








206 WIRETAPPING FOR NATIONAL SECURITY 


Mr. Walter Winchell wrote in his column that he has a copy of this 
extract from the FBI report. Now, this information is not inviolate 
if it goes through this route. According to the testimony, it is from 
an FBI report, eight paragraphs taken out of the report sent to the 
Secret: ry of the Army. 

According to the testimony, a young Army officer gave it to the 

Senator. Mr. Walter Winchell has written that somebody when he 
was leaving the hearing room the day the thing appeared, stuck a 
copy of it in his pocket. 

So that the stuff does get out, and I am not suggesting that the 
Attorney General was going to go and give all the files away. I have 
no criticism in this regard of the present Attorney General or with 
any of the past ones with whose history I am familiar. 

Senator Werixer. I think, of course, now, in answer to that, al- 
though I was not here at the Harry Dexter White hearing, being out 
West and not attending, although I do know something about it from 
the transcript that I have read; I think it is generally understood that 
many loyal people in the Government were a bit dissatisfied with the 
fact that here is a man who has been named as a spy who has been 
elevated to such prominent positions in our Government and loyal citi- 
zens probably saw to it that his name was bandied around. 

I heard of Harry Dexter White before I ever dreamt of coming into 
the Congress. Yet that would not show that the Justice Department 
r the FBI ever leaked anything like that, because, as I understood 
the testimony of Mr. Brownell, he declassified that before he testified. 

Mr. Gunvirer. Then, in the other instance, these paragraphs, ac- 
cording to the staff man from the Mundt committee who checked with 
Mr. Hoover, are eight paragraphs in the FBI report. 

Senator Weiker. That may happen the same when they are distrib- 
uted (ote the Intelligence, the Army, Navy, and so forth. 

Mr. Guntuer. That is right. That is what I think. I did not want 
to imply I had known of or had any suspicion of leaks by Mr. Hoover, 
or any other member of the FBI for political purpose, or any other 
purpose. 

Senator Weriker. Mr. Gunther, going to the heart of this matter, if 
the FBI is going to investigate and they have a man who is going to 
listen to you talk to John Jones, and they make a report on that, that 
report is perfectly legal in all aspects, absolutely. If you write a 
letter to John Jones and it gets out of his hands, it is going to be used 
to confront him. I cannot see the thinking that absolutely. no wiretap 
legislation should be had when we are told that our very destiny as a 
country is about to collapse. 

Mr. Guntuer. I think if it became a question of collapse of the 
country or wiretapping I think there would be no great difficulty, at 
least there would be no doubt in my mind as to how to make it up. 
I don’t believe the case has been made, though, Senator. 

Senator Weiker. You do not feel that the internal secur ity of the 
United States is in danger? 

Mr. Guntuer. I certainly do. 

Senator Wetker. Then what did you mean when you said you do 
not believe a case has been made out? 

Mr. Guntner. The case for wiretapping, to apprehend the saboteurs 
and criminals who have committed the acts. 
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Senator Wevxer. I am not speaking for the FBI and the Attorney 
General—I wish I could—but I can speak for the Senator from Id: rho, 
that if I were permitted to release executive testimony, I certainly 
could acquaint you with some facts that would probably curl your 
hair. 

Mr. Guntuer. I think if we could get some of those facts pre- 
sented—— 

Senator Weker. If you get some of those facts, you have opened 
the gates, and saboteurs and espionage agents go with it over the line 
into Mexico, out of this country, and a new crop will come in the next 
day. 

Mr. Gunruer. Senator, they wiret: upped all the way through the 
stealing of the atom bomb, and the spies walked out of the country 
with it, and wiretapping did not stop it. 

If Elizabeth Bentley is to be believed—and Mr. Hoover has testi- 
fied she is to be believed, and the courts and juries have believed her— 
she testified that they, the Government, had her under surveillance and 
wiretapping from 1943 on, when she testified she was in direct contact 
with one of the direct contacts with atom spies, and they got the atom 
bomb. Therefore, I question that this wiretapping will help us very 
much in internal security. 

Senator We_ker. What evidence do you have about wiretapping? 
Elizabeth Bentley was removed from the agents, she was not in direct 
contact with the secrets, in relation to stealing the bomb. 

Mr. Guntuer. According to her testimony and her book, Mr. Golos, 
her direct contact, was in direct contact with Mr. Gold, who was one 
of the key witnesses in the whole atom group—Gold, Rosenberg, 
Fuchs, that group—at least, as I read the book. 

Senator Weiker. You certainly do not want to leave your testi- 
mony—at least that is the impression I may have inadvertently got- 
ten—that even though we wiretapped on Fuchs 

Mr. Gunruer. I didn’t say anything about wiretaps on Fuchs. 

Senator Werker. And the Rose nbergs, and people like that, they 
still got out of the country with the bomb? 

Mr. Guntuer. I say, according to Miss Bentley, they had been tap- 
ping her wire, and she has been considered a reliable witness by the 
jurors who believed her testimony, and so have the courts. 

Miss Bentley said her wires were tapped in 1943, and she was under 
heavy surveillance; also in 1943 and 1945. This was the same period 
she relates she was in contact with Mr. Golos and Mr. Gold, and they 
were part of the team operating with the atom spies. I don’t know 
whether they knew about Fuchs. 

Senator WeLker. You do not have any testimony that she was in 
contact with them by telephone and telegraph, do you? 

Mr. Guntuer. No. 

Senator WzixKer. In those days they were meeting by couriers, or 
in certain places, as I recall. 

Mr. Guntuer. I have not read her book recently, but in her book, 
Out of Bondage, it said it was Gold who called Golos at her apartment, 
because they could not get hold of him. 

Senator Wetxer. Then it would have been a pretty fine bit of 
testimony for the FBI or investigating agencies, knowing who these 
people were, and they could have tapped her wire and could have 
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perhaps saved the atom bomb and the hydrogen bomb—assuming 
they were talking about the secrets of the bomb. 

Mr. Guntuer. If you start to rely on wiretapped testimony, it won’t 
necessarily mean you are going to catch these people who are going 
to commit these crimes. 

Senator WeLker. I will go right back. If you are going to rely on 
evesdropping testimony or what a lying witness might say that he 
heard you say to my investigator here in the hall, get a conviction, 
and probab ly a raise in pay, he is going to say he saw you give some- 
body something when, in fact, you did not. It goes to the whole 
basis of honesty and justice, in my opinion. 

Mr. Guntuer. Senator, I have seen what happens when you play 
a recording as evidence. It has a great effect on the jury. They are 
sitting there, and the man comes in, a technician, a mechanic, and he 
puts down his machine. He plugs it in and starts playing this, and 
the jury hears this recording. That has a great deal more effect 
than when a man peeks through the keyhole and gets up and testifies. 
You can cross-examine the man who is testifying, but you can’t 
cross-examine the little machine that is playing. 

Senator Werxer. Is it telling the truth ? 

Mr. Guntuer. There is no way of cross-examining a machine. 

Senator WeL_ker. Sonny, you should have been with me last week. 
T will acquaint you with a few facts. You are not just exactly up on 
your wiretap business. 

As a matter of fact, I am going to make this statement to you: 
If I had an innocent person and they played a wire tap recording 
ae k in the presence of a jury of his peers, I bet you my hat that I 

‘an win the lawsuit every day if that is not the truth. And I think 
- counsel will agree with me, because we had hearings on it last 
week. It would appear to me that, as a defense attorney, it would 
be the easiest way in the world to get an acquittal. 

Mr. Guntuer. To prove that it was a fake? 

Senator Werker. Yes, sir, absolutely. Will you agree with me, 
counsel ? 

Mr. Cotiins. Yes, sir. 

Mr. Guntruer. All I know is—I don’t know if you had any witnesses 
here who said it was easy to fake. 

Senator Weixer. Yes, I can catch them for you in two seconds. 
And the minute you do not check before a jury they vO free, no matter 
how many bombs they have stolen. 

Mr. Gunrnuer. If you get the faker. 

Senator WeL_ker. You would prove the faker. You have to build 
a background for the introduction of any testimony, you know. I am 
not impressed with this idea of tricke ry, or things like that, because 
I think really it will help the defense attorney and possibly the in- 
nocent person just as much as it will the prosecution. 

Some day when you are here I will dig out and show you our 
hearings on that. They are several days back. 

Mr. Guntuer. I will read your hearings when printed. 

Senator Werixer. I think you will be impressed with that. I know if 
you were defense attorney you would be watching for that the same 
as Ido. As you well know, the easiest way for a prosecutor to lose a 
lawsuit is to get off base just one-half inch; that is all you need. 

Mr. Guntuer. I know. 
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Senator Weiter. Thank you, Mr. Gunther. It has been a pleasure 
to have had you before us. 

Mr. Guntuer. Thank you, sir. 

Senator WreLker. Next is Mr. William H. Rahill, representing the 
Friends Committee on National Legislation. 


STATEMENT OF WILLIAM H. RAHILL, BUCKS COUNTY, PA., REPRE- 
SENTING FRIENDS COMMITTEE ON NATIONAL LEGISLATION 


Senator We.xer. Will you give your name, your residence, and your 
occupation / 

Mr. Rani. Yes, Mr. Chairman. My name is William A. Rahill. 
[ live in Bucks County, Pa., and I am an attorney practicing at the 
Philadelphia bar. I am here in behalf of the Friends Committee on 
National Legislation. 

Senator WeLker. Can you define that for us, please? Is that a 
religious organization 4 

Mr. Rantitu. The Friends Committee on National Legislation, of 
which E. Raymond Wilson, who is with us today, is the executive 
secretary, and has been for 10 years, represents the concern of him and 
other memebrs of the Religious Society of Friends, to bear in the field 
of national legislation the concern of these individual Quakers, that 
our legislation be in the best interests of the United States within the 
limits that our Constitution sets. 

[ would like to very briefly give this committee the benefit of the 
views of the Friends Committee on National Legislation and some 
of my own views as an attorney, and then expose myself to questions 
from the chairman and counsel. 

In order to shorten the time of my testimony, Mr. Chairman, I would 
ask that I be permitted to have inserted in the record a short statement 
giving the reasons why the committee, that is, the Friends Committee 
on National Legislation, is opposed to wiretapping, that is, secret wire- 
tapping, at all times, and for any reason. 

(The statement referred to will be found at the end of Mr. Rahill’s 
testimony.) 

Senator Wevxer. Secret wiretapping? 

Mr. Rant. I say that when they use the word “wiretapping” they 
do not mean to include the kind of wiretapping I indulge in when 
[ have a recording device to my telephone that emits a beep, so that 
if you were to call me from Washington I could have a record made of 
our conversation for use in my practice. 

Senator We.xer. That would not be under this bill. That is called 
monitoring. 

Mr. Rani. I just want to make it clear that when this committee 
speaks of wiretapping, they do not include permissible monitoring of 
any sort. 

The position of the Friends Committee on National Legislation, 
taken by its executive committee on April 8 of this year, can be stated 
very briefly. ‘This is in a statement of the position of the Committee 
on Civil Liberties matters in general: 

We oppose any and all wiretapping. A law to legalize wiretapping would 
seem to be contrary to the spirit of the fourth amendment in the Bill of Rights, 
which provides that the rights of the people to be secure in their persons, houses, 
papers, and effects against unreasonable searches and seizures shall not be 
violated. 
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Wiretapping is a grave invasion of privacy at a time when the Nation needs 
more courage, more mutual trust, more respect among its citizens if it is to meet 
the challenge to make individual liberty under law effective in the struggle with 
competing ideologies. 

That is the end of the committee’s statement on wiretapping. 

Now, I would like to address myself very briefly first to the question 
of the wisdom of such legislation, and then I would like to speak for 
a moment as to the limits that our Constitution sets upon legislation 
which the committee might recommend to the Congress. 

It seems to us on the Friends Committee on National Legislation 
that it is always important to bear in mind that there are the two tests: 
Is the legislation wise and in the best interests of our country ; and, also, 
is it constitutionally permissible? The two are not always identical. 

As to the wisdom of legislation at this time on wiretapping, the 
Friends Committee on National Legislation most respectfully sug- 
gests that legislation is desirable. And I wish to speak in behalf of 
the bill by Hon. Senator McCarran, but with certain changes from its 
present text. 

I am not being facetious, but we believe that the purpose of this bill 
to make it a crime to tap a wire is a worthy purpose and would be a 
salutary statute. However, we do not believe that the exemption or 
the exception for national security purposes is justified, nor do we 
believe that, as presently drawn, it is constitutionally permissible. 
Therefore, our respectful suggestion to this committee would be that 
a very salutary piece of legislation on this subject would be the bill 
S. 3229, with the exceptions deleted. 

That would mean on page 2, lines 7 and 8, the “except” clause, and 
on page 2, line 11 through line 24, and all of page 3, lines 1 through 24, 
and the first 3 lines of page 4 deleted; and on page 5, the last 3 lines 
after the word “distress” deleted. 

In short, it would be a crime punishable by a $5,000 fine, or 10 years’ 
imprisonment, or both, to tap a wire secretly. 

Mr. Cottrxs. Then you would recommend just a flat prohibition 
against all wiretapping, both Federal and State ? 

Mr. Rani. That is correct. 

As to the interests which must be balanced in this very real problem 
of securing this country from subversion from within or overthrow 
from without, it is the belief of the Friends Committee on National 
Legislation, based in part upon the experience that its members have 
had in other parts of the world, that grave as the danger is from inter- 
nal subversion, an even graver danger to this country is the danger 
that to meet the threat of totalitarianism we will adopt methods which 
are foreign to our principles of constitutional democracy and thereby 
lose the support and the devotion that the history of America has 
earned for America in the hearts and minds of people in all parts of 
the world, namely, in the struggle for the hearts and minds of men in 
which we are engaged with vicious totalitarian regimes. 

We will win adherence by the fidelity with which we observe those 
safeguards in our society and in our form of government that spring 
from our deep-seated belief in the worth and dignity of the individual 
human being. 

And on that, it seems to us, the issue is clearly drawn. It is therein 
that our system and our way must win out over all totalitarian systems 
which debase and degrade the individual human being. 
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Senator WeLKker. May I interrupt you, sir? 

Mr. Raw, Surely. 

Senator We.ker. I have all the respect in the world for the religious 
organization that you represent, although I have none of it in my 
State. So I am not trying to get any votes and I am not running for 
President or anything like that. But the record of your great body 
transcends the jurisdiction in which you live. We all admire and 
respect you very much. I have found that to be true in every place 
that I have been. 

May I ask you this, sir: Do you believe there is immediate concern 
of the Communist conspiracy attempting to overthrow this Govern- 
ment by force and violence ? 

Mr. Raniiy. I can only speak for myself, Mr. Chairman, because 
I have not discussed this with the committee. 

My own feeling is that those who are dedicated to the Communist 
view are under what we in the Friends feel is the utopian fallacy 
that in order to bring about this classless society of plenty, where each 
receives according to his needs, they would believe and they act 
upon the belief that any means, however frightening, are justifiable 
for that worthy end. The Religious Society of Friends, basing its 
beliefs upon the Sermon on the Mount, takes the reverse view, that the 
end preexists in the means, and that the means condition the end. 
And our preoccupation ever and always is with the means themselves 
in the belief that the end may be left to God Himself. 

Senator Wetxker. That is right. And the suffering, hardships, pri- 
vations that your great organization went through are certainly the 
best evidence that you have always lived by your doctrine. That is 
adverse to those who would overthrow this country by force and vio- 
lence. 

Now, since I think we agree that there are certain persons who are 
dedicated to overthrow this country by force and violence, what would 
happen to your great religious group and all other great religious 
groups and all freedom-loving peoples in America if we had no way in 
which to catch, convict and punish and put down, discourage—in fact, 
I think this thing will discourage more than it will ever convict, 
because you know good and well that a smart espionage agent, the 
minute he sees that his testimony is admissible in a court of law, he is 
not going to get within 5 feet of a telephone. 

Mr. Rantiu. I think, Mr. Chairman, you put your finger squarely 
on the problem. If this legislation is passed so as to permit wiretap- 
ping in areas of national ‘security, we will accomplish only the de- 
struction of the telephone and telegraph as mediums for expression 
of opinions and ideas and thoughts. 

Senator Werxker. I cannot agree with you on that. I cannot for 
a moment imagine that any of your organization would say anything 
over the telephone that might lead any jury to believe that any indi- 
vidual member or group of your great organization would be out to 
destroy this country. 

Mr. Rani. You are very kind, Mr. Senator, but a recent state- 
ment by a professor would interest you. He said that most of the 
Quakers talk as though they were subversives, but everyone knows 
thev are just amiable eccentrics. 

We happen to believe that if the speech is not free for the thought 
we hate, it will not be free for any man for long. We also believe 
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that, from what we read of Whittaker Chambers, Witness, and from 
the book called Sh: om 1i Conspiracy, by General Willoughby, from 
I Led Three Lives, by Mr. Philbrick; from Miss Bentley’s writings 
and others, we have the impression that long ago those who thought 
they could destroy this Government realized they could not use the 
telephone or telegraph for their nefarious purposes. We understand 
they met in movie theaters, on subway trains, in public parks, in pri- 
vate ones. Rule 1 of their indoctrination is: Don’t use the telephone. 

Senator Weixer. You are talking about something about which 
you do not know very much, any more than I do. 

Mr. Raut. That is hearsay evidence from these books which I 
read. 

Senator Werxer. I heard from a witness a few moments ago a 
statement by a distinguished Justice of the Supreme Court, in which 
he made the statement—— 

Mr. Raut. I listened to it, Senator. 

Senator Weixer. These easel had a wide-open gate to use 
the communication system while they could not trust a colleague or 
write a letter or use any other way through which we might catch 
them. 

Mr. Rani. Like you, I have a very high respect for Mr. Justice 
Jackson, and I agree he has stated the problem forcefully. These 
matters that go to the very heart of what makes our country secure, 
honest men may differ about. I think I would differ with Mr. Justice 
Jackson as to the value of preventing that freedom for criminals to 
use the telephone over against the loss of the telephone and the tele- 
graph as a medium for untampered e xpression of thought and opinion, 

T hi appen to believe that controversy, difference of opinions, unor- 
thodox views, are a sign of vitality in democracy, and I am just suspi- 
cious enough of myself and my fellowmen to believe that if the 
\ttorney General, be he Mr. Brownell, or any successor, were to get 
the legislation which the present Attorney General has requested, 
he would feel it almost a duty to tap telephone wires for dangerous 
thoughts, to tap telephone wires of the A. F. of L. and the CIO, 
where there was a str Me in the steel industry in a time of emergency, 
to tap wires widely and well to find out what dangerous thoughts 
might lead to threats to our security. 

And in my humble judgment, much thought I think that would help, 
I feel it is in the same category as the thumbscrew and the rack— 
means which we in our democracy cannot use for that desirable pur- 
pose of ferreting out these enemies from within. 

Senator Weixer. I would certainly have liked to have had you 
on juries with me for the past 23 years. 

Mr. Rautiy. I have never had the pleasure. I am now a lawyer 
and so I never will. They do not allow us to do that in I ennsylvania. 

Senator WELKER. I might say that lawyers make the poorest jurors 
and poorest witnesses, possibly. 

I have listened to your very wonderful discourse on destruction 
to individual liberty if this legislation be passed. I am wondering 
what individual liberty would be left if a known saboteur espionage 
agent, brought a small hydrogen bomb in a suitcase here and Mr. 
Hoover knew about it, knew the fact of the telephone call that he 
was to make, and was precluded by the Congress, representing the 
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people of the United States, from intercepting and taking down that 
rec oe so that we might stop that nefarious act. 

Rann. If J may, I would like to make two comments on that 
iki 

If I were in Mr. Hoover's office, 1 would violate the law and court 
jail for myself under those facts. 

Senator Weiker. I thought you said you believed in a government 
of law. 

Mr. Raniti. I do. But I also believe in the right of an individual 
to accept the consequences of an act which he conscientiously believes 
transcends the law at that time. 

Senator Wetxer. Is that not violating the concept of the great 
country your people helped to build, when you advocate that a man 
can go out and violate every law of the land, under no basis whatsoever, 
and take the punishment himself ? 

Mr. Raniw. Our society believes that we are under two laws: The 
law of God and the law of the land. And we believe that we have 
experienced in 300 years the fact that at times those two are in conflict. 
When they are in conflict our duty is clear. 

Senator WeLxer. Will you show me any conflict in your religion 
which tells you that you are not to accept the laws of the country 
in which you live, which were based upon democratic process, and not 
violate the thoughts of your people ? 

Mr. Raniu. One very clear example, Senator, is the area of 
selective-service conscription. 

Senator Weixer. That is fine. But that violates it. Buta moment 
ago you told me that if Hoover knew of an espionage agent coming 
in here, to forget the law, “Hoover, you grab him,” and take the 
consequences. 

Mr. Ranity. I merely say that I, as a Quaker, if I occupied Mr. 
Hoover's position, would court the personal risk, to save this country, 
of breaking a law. 

Senator Weiker. That certainly does not go down the line with 
your objection to the Selective Service Act. 

Mr. Rauiii. You were presenting a very serious factual situation. 

Senator Werker. Do not think for a moment, sir, that it is not 
serious. 

Mr. Ranitu. I do think it is serious, Mr. Senator. 

Senator Weixer. And I have worked hours and hours and hours 
a day to investigate these thieving saboteurs and espionage agents 
that are coming in here to try to destroy you and everyone in this 
room. Jam not trying to make any speech about it. You do not see 
me going on the radio and telling about catching this and that person. 
But I am trying to protect the internal security of this country that 
has been so wonderful to me and to you and everyone else. 

Mr. Rani. It is the position of our society, Mr. Senator, that we 
are deeply grateful to you and all of those conscientious citizens and 
Congressmen who act according to their best lights. Our own lights 
dictate for us that we love our enemies and that sometimes the most 
realistic and practical behavior is to act toward others as we wish 
for others to act toward us, even when they be criminals and Commu- 
nists. We don’t expect our fellow men to adopt that policy, but it 
springs out of our religious belief as to the nature of God and man. 
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And we, so helping us God, can do no other than to try with what 
light we can get to act according to the teachings of Jesus in the 
Sermon on the Mount. 

Senator Weixer. Do you believe by your teachings you can stop 
these espionage acts? I wish I could relate to you the testimony of 
a witness I had on the stand for 31% hours yesterday afternoon. Do 
you believe you can stop them by trying to do it with the very 
wonderful thoughts you have expressed and not go after them in 
the way of a decent, honorable, democratic prosecution ? 

Mr. Raum. No. I think that they should be prosecuted to the 
limit of the law for their acts that are unlawful. 

Senator Weixer. How are you going to make them unlawful if 
you cannot catch them? 

Mr. Raniwy. I am suggesting that, in my humble judgment, just 
as Mr. Gunther did before me, I am not persuaded by the evidence 
that I have yet seen that wiretapping will provide us any substantial 
increase in apprehending these criminals, but I am very sure that it 
will very materially decrease the liberties of every American. 

Senator Weixer. I wish it were possible for those in the executive 
branch, and Mr. Hoover and Mr. Brownell and all the investigating 
committees, to tell you and all the American people everything we 
know. The minute we would do that, there would be 9,000 people 
in here abusing the committee for guilt by association and abusing 
Innocent persons 

I hope that you have some respect for the administration and the 
elected officials of this country. 

The other day I was asked on cross-examination by a very learned 
ews man, on a Mutual network hookup, whether or not I would be 
willing to take the word of former Attorneys General Clark and 
Biddle, who was former president of the ADA, and I made a blanket 
statement—and, as I have said, I have been a prosecutor and a defense 
attorney, and I think that the role of prosecutor generally made my 
hair grow a little grayer because it caused me so much trouble—but 
! believe that when they take an oath to their God that they will be 
honest and good lawyers and protect the defenseless and oppressed, 
| do not care whether it is Anthony Biddle or Tom Clark, or any 
other Attorney General, I will go down the line with them. And I 
think you will, too. 

Mr. Rantix. I would like to speak to that, Mr. Chairman. 

I don’t think any Attorney General would be human if, as a prose- 
cutor, he did not try to live up to his oath to the limit of his ability but 
was not also a little tempted to try to win cases for the prosecution. 
Lord Acton tells us that power corrupts, and absolute power cor- 
rupts absolutely. 

I know from my own experience how true it is that we would like 
to have more weapons and more tools to make our side win. Judge 
Magruder, under whom I studied, wrote a definitive text, and he con- 
cluded that there is no harm in an Attorney General asking for 
discretion. 

But in a government of laws as well as men, I would raise my voice 
in behalf of circ umscribing overzealous prosecutors, no matter how 
much integrity they have, because, being human beings, they will 
tend to overreach, just as I would. 
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Senator Wexxer. I think that is true with respect to overzealous 
defense attorneys. 

Mr. Raunt. Precisely. I agree. 

I am more familiar with the defense side, because that is the side I 
usually am on. Defense attorneys can be overzealous, and they are 
restrained by courts, who find their clients guilty when they are over- 
zealous and fail to reverse on a,peal when they are overzealous. 

Senator We.ker. They are restrained by the courts, too. 

Mr. Rant. Very definitely so. But they are also restrained by the 
legislature which enacts the statutes. 

‘T think it is very pardonable for Mr. Brownell, who undoubtedly 
regards himself as a person of integrity, to be asked that he be trusted 
with this enormous power. Iam not impressed with the fact that it is 
a very narrow area of our life, because increasingly everything touches 
on our national security. I would expect wiretapping to be very 
widely used in the narrow area of matters affecting national security. 
Certainly that is what labor unions are doing, what businesses that 
have sensitive problems of a scientific and technical nature are doing. 

It is hard to imagine what is not touching and concerning our 
national security these days. And I regard the bill that the Attorney 
General has requested a writ to tap without limit, to find evidence of 
crime. 

At that point I would like to call to the committee’s attention most 
earnestly the case of Gouled v. United States, which has not, so far 
as I know, been touched upon in the testimony here or before the 
House committee. 

As you perhaps may recall, Mr. Chairman, counsel in that case were 
Charles Evans Hughes and Martin W. Littleton, whom John Paul, 
Stryker has descr ibed as the greatest trial advocate of our generation. 
Mr. Gouled, an Army officer, and attorney were jointly indicted for 
conspiracy to defr: aud the Government in contracts for clo thing. The 
Army officer plead guilty, the attorney was acquitted, and Mr. Gouled 
was convicted. The court of ap peals submitted 6 questions to the 
Supreme Court, the first 2 concerning some papers which had been 
pilfered from the office of Mr. Gouled by a private in Army Intel- 
ligence, and the last 4 questions concerning papers under 2 search 
warrants. 

In answering each of the six questions whether these procedures 
violated the fourth and the fifth amendments in the affirmative, I 
would like to take a moment to tell this committee what the Court said 
concerning searching for evidence. 

They said it could not be found, under our Constitution. You m: Ly 
search for contraband, you m: ry search for guns, you may search for 
liquor; you may not search for evidence. 

This is a case which is not widely understood. 

Senator Weixer. Do you say the Supreme Court of the United 
States said you could enter a home and search for liquor without a 
search warrant? 

Mr. Rantwi. No. What I said was that if you have a search warrant 
and you go into a home and all you find is ev ridence of c rime, you have 
violated the Constitution. 

Senator Werxer. What was the reason why you should have a 
search warrant and go into the home? 
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Mr. Ranityi. The warrant was issued in the belief that in the home 
would be found incriminating materials, and no doubt it was issued 
by the judge in the mistaken notion that you could search for evidence. 
But the Supreme Court Says it 1s not so. 

Senator WeiKxer. What would be the difference between incriminat- 
ing materials and incriminating evidence ? 

Mr. Rani. A gun would be incriminating material. <A letter say- 
ing I am planning next week to blow up a factory would be evidence. 
You cannot keep that letter and you cannot introduce it in evidence. It 
violates the fifth amendment of the United States Constitution. 

Senator Weiker. Supposing you knew the letter was there, you 
made your affidavit, you went in to search for that particular letter; 
does that violate the Constitution ? 

Mr. Ranitw. That is correct. 

Listen to what the Court said, Mr. Chairman. After citing what the 
fourth and fifth amendments provide, with which I am sure you are 
familiar, the Court went on. 

Senator Wevxer. Especially the fifth. 

Mr. Ranmu. The fifth amendment, for the benefit of those who are 
not as familiar with it as you, consists of one sentence, insofar as is 
here important: 

No person shall be compelled in any criminal case to be a witness against 
himself. 

This is what the Court said, Mr. Justice Clark writing for the unani- 
mous Court: 

It would not be possible to add to the emphasis with which the framers of our 
Constitution and this Court—— 

Senator Weiker. What is that citation? 

Mr. Rant. Gouled v. The United States (255 U.S, 298, 41 Sup. Ct. 
961, 1921), Charles Evans Hughes and Martin W. Littleton for the 
defendant. 

The Court then cited Boyd v. United States (116 U.S. 616); Weeks 
v. United States (232 U.S. 383): and Silverthorn Lumber Co. v. The 
United States (251 U.S. 385), and continued : 

This Court and our Constitution have declared the importance to political 
liberty and to the welfare of our country of the due observance of the rights 
guaranteed under the Consitution by these two amendments, the fourth and the 
fifth. 

The effect of the decision cited is that such rights are declared to be indispen- 
sable to the “full enjoyment of personal security, personal liberty, and private 
property”; that they are to be regarded as the very essence of constitutional 
libertv and that the guarantee of them is as important and imperative as are 
the guarantees of the other fundamental rights of the individual citizen, the right 
to trial by jury, to the writ of habeas corpus, and the due process of law. 

It has been repeatedly decided that these amendments should receive a liberal 
construction so as to prevent stealthy encroachment upon, or “gradual deprecia- 
tion” of the rights secured by them by imperceptible practice of courts or by well- 
intentioned but mistakenly overzealous executive officers. 

Then the Court goes on to say in these facts: 

Search warrants may not be used as a means of gaining access to a man’s house 
or office, and papers, solely for the purpose of making search for the purpose of 
securing evidence to be used against him in a criminal or penal proceeding. They 
may be resorted to only when a primary right to such search and seizure may be 
found in the interest which the public of the complainant may have in the 
property to be seized, or in the right to the possession of it, or when a valid exer- 
cise of the police power renders possession of the property by the accused unlaw- 
ful and provides that it may be taken. 
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That is citing the Boyd case. 

I am indebted to my dear friend Tom McBride for this case, because 
not long ago in Philadelphia, another friend of mine in the district 
attorney’s office seized the records of some garage people which showed 
payments to the police oflicer for steering business to his garage. 
When I happened to be sitting in Tom’s office and we saw this in the 
paper, he said, “That is unlawful; that violates the Constitution. 
He cited to me Gouled versus the United States, which is to him a 
classic case. 

I read the case. The next day, by coincidence, Tom McBride was 
retained to represent the garage owner, and that day the records were 
restored to him by the enforcement officers. 

Senator Werxer. You did not give us the facts in this case. Let 
me see if I get the facts in the case. 

Mr. Rauity. The decision summarizes them in two sentences. It 
says that Gouled, an Army officer and an attorney, were indicted 
jointly for conspiracy in 1918 to defraud the Government on contracts 
for clothing and equipment and were using the mails to promote ¢ 
scheme to defraud the Government. The Army officer pleaded guilty, 
the attorney was acquitted, and Gouled was convicted and appealed 
to the circuit court of appeals, which certified to the Supreme Court 
six questions. 

Senator We.Ker. I know you to be a very able and sharp attorney, 
and I hope to learn from you. 

Is it your opinion that a prosecutor has the right to show proper 
cause that a gun, which he describes—well, let us make it just as real- 
istic as we can and call it a Smith & Wesson No. 32, with the handle 
knocked over the right side—is in such an such a drawer in Mr. X’s 
home, who is suspected of murdering his wife, and the court grants him 
that search warrant. While the officer is getting the gun, he there 
sees on the desk above the drawer a letter which says: “I, Mr. X, 
humbly confess that I was mad when I killed my wife.” Is it your 
contention that the letter could not be brought out with the gun ¢ 

Mr. Rantiu. As I understand the Gouled case, if that gun were 
unlawfully in the possession of this man because he did not have a 
license for it, or if he had stolen it 

Senator Werxker. I do not care about a license or if he had stolen it, 
or whether he found it in the creek. 

Mr. Rani. Under those circumstances, they could get a lawful 
search warrant to secure the gun. But if the gun was his own gun 
and they were merely suspicious that maybe if they could find the gun 
they could link him up with the gun—— 

Senator Weiker. Let us keep to my statement of facts, not merely 
suspicious that they might find the gun. I asked you the question on 
the ground that these people had reasonable grounds on which to 
believe. 

Let us assume and go further, that they had been told by a confed- 
erate that he saw the defendant put the gun there 15 minutes ago, and 
the court granted the search and seizure warrant. Now my question 
is: After getting that gun, it is your contention that you violate the 
Constitution by seeing and picking up and taking out of that room a 
confession of Mr. X that he killed his wife, let us say ? 

Mr. Rani. It is even stronger than that, Mr. Senator. Unless the 
law-enforcement officers have a right to the property of that gun, they 
cannot even introduce into evidence the fact they found the gun. ; 
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Senator Werxer. I am glad I am not practicing law where you 
practice, because I could have gotten away with quite a bit. 

Mr. Rani. Many people have, Senator, before the Supreme Court 
spoke, and probably since, because Mr. Hughes and Mr. Littleton were 
probably as capable advocates as we have known in our generation. 

And this matter was briefed before the Court with the most re- 
markable thoroughness. I have read the paper books in the Supreme 
Court library, and this is a case which many lawyers have forgotten 
about, to their sorrow, because it would very often permit them to re- 
cover from the police the evidence upon which their clients have been 
convicted. 

Senator Werxer. And in 90 percent of the cases do away with 
search and seizure? 

Mr. Rani. And, as the Court says, uphold these individual rights 
which are the essence of our form of government, the right to have 
your home and papers secure from unreasonable search and seizure, 
and the right not to be compelled in any criminal case to be a witness 
against yourself. 

Senator Wetker. That is very true. 

Now you say that papers are secure in the home under the fourth 
amendment. And what is the reason for a search warrant ? 

Mr. Rani. A search warrant is the means by which enforcement 
officers gain lawful entry on to private premises when they can show 
to a court reasonable grounds to believe that there is property on 
those premises to which the enforcement officers have a right. 

Senator Weiker. Property, and not evidence ? 

Mr. RantLu. Not evidence. 

Senator WeLxKer. In other words, in all these search and seizures, 
as sponsored by the United States Government when they went into 
homes and discovered stills and moonshine and whiskey. that was—— 

Mr. Ranrun. If there was a statute which made stills unlawful, 
contraband, they would have a right to search for contraband. But 
they would not have a right to search for the formulas in his desk 
drawer by which he was going to use the mash to make the whiskey. 

Senator Werker. They would not have a right to take sugar or 
malt, or anything else ? 

Mr. Rant. Unless they were declared by statute to be contraband 
material. 

Senator WeLker. I guess I had better start back to school, sir. 

Mr. Rant. This is a most important decision. And the reason 
I think it is very relevant to what the Supreme Court might do on the 
subject of the legislation with respect to wiretapping is this: You 
will recall that Mr. McDonald explained that in the New York statute, 
which permits wiretapping on a court order, you must first establish 
with satisfaction to the judge that a crime has been committed already. 

Senator Wreriker. That is search and seizure, too. 

Mr. Rantiti. Mr. McDonald’s testimony was very flat at that point. 
He said that if a crime has been committed now, under our proposed 
legislation, as put forward by the Attorney General, he would like to 
search for evidence that a crime is about to be committed, and it is just 
at that point that the Supreme Court has been so emphatic in the 
Gouled case and has said, “Of course, it would be very helpful to our 
prosecutors, but it would find against two very fundamental rs 
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Senator Wetker. When was this case decided ? 

Mr. Rani, 1921. 

Senator WeLker. That is prior to the Olmstead ? 

Mr. Raunt. Yes, sir. 

Senator Wrixer. What do you say, in trying to line up those two 
cases together, when the Supreme Court of the United States, which 
is the highest tribunal we have, said that wiretapping 

Mr. Rani. Is not within the protection of the fourth amendment, 
or the fifth amendment. 

Senator We_Ker. How do you reconcile these two cases ? 

Mr. Rani. I am very glad you asked me that, Mr. Chairman, be- 
vause I would like to venture a suggestion, which is only one lawyer’s 
suggestion. 

My suggestion is this, that at the day when such a statute is before 
the Supreme Court and able advocates like yourself are arguing that 
wiretapping, in the words of Mr. Justice Brandeis, makes the writs 
of assistance seem puny, indeed, the suggestion will be that Gouled v. 
The United States, by a unanimous Court, was good law; that Olm- 
stead, by a divided Court, with four of the most distinguished dis- 
eg we know, was not good law, and that the suggestion that you 

‘an tap people’s conversations by wire with impunity but you cannot 
orn their homes, their castle, would not be : approved by the Supreme 
Court of the United States, and that Gouled v. The United States will 
strike down that portion of the McCarran Act which permits the Gov- 
ernment to speak without evidence, and that Olmstead will be over- 
ruled. 

Senator Werker. We are just speaking as one lawyer to another. 
But the fact remains that the Gouled case was ov erruled by United 
States v. Olmstead, by the ruling in the case in which the Court said it 
did not violate the fourth or fifth amendment. 

Mr. Rant. I will put it differently. I don’t think it was overruled. 

Senator Weiker. Of course, they did not have to overrule it. They 
made the law of the land in United States v. Olmstead. 

Mr. Raniii. They persuaded the Supreme Court, that is, 5 out of 
the 9 Justices. 

Senator Werxer. I do not care about 5 out of the 9. 

And, counselor, you should not do that, because that is the basis of 
our jurisprudence. If we all agreed, what courts would we have? I 
have seen some of the finest dissents in the world, and I have seen some 
of the poorest, and I have seen 5-to-4 decisions which were absolutely 
the best decisions in the majority I have ever read in my life. 

We cannot sit here and banter about 5 and 4. 

Mr. Ran. I was just pointing out, Mr. Chairman, that some of 
the dissents in the Holmes and Brandeis cases, like the Schwimmer 
and McIntosh cases in Justice Hughes, have become the law of the land 
because of the cogency of their reasoning. And I am suggesting just 
one man’s opinion, that, in my judgment, it is very likely that when 
reinforced by the Gouled case, it will become the law of the land. 

Senator We.xker. I would hate to have your case, sir. 

Mr. Rautiit. We may have the pleasure of opposing each other in 
this matter if we keep at it. 

Senator Werxer. I appreciate the fact that Justice Holmes, and 
Brandeis, Cardozo, and many others that have gone on before, were 
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great dissenters. I am wondering if, while they were dissenting on 
that, if they did not have something to say about the testimony which 
is invading the right of privacy, boring a hole through the door, or 
looking behind your curtain. 

As to the interpretation of what the man on the other end of the 
telephon 1e line has to Say to you, distinguished couns selor, when he hes 
directly and says that you said something that you did not say; why 
did not they go so far as to clarify all this right of privacy and these 
great injustices / 

Mr. Raut. I think Mr. Holmes was one to quite frankly admit 
that in a world like this, that in a country like ours, we are never 
perfect. But I also think that he, as I would suggest, would not try to 
found sound legislation upon rules of evidence which offend you and 
offend me and are bad rules of evidence. 

Senator Weixer. They may not offend you any more than some- 
body peeking in there and then going out and lying about what you 

said ion 1e or to your wife or anyone else ¢ 

Mr. Raniti. I am agreeing, Mr. Chairman, that there are rules 
of evidence that are bad. I am not suggesting that they be the basis 
for new legislation. I am suggesting that they not be the basis for 
sound legislation. 

I appreciate very much the time you have taken to hear this point 
of view. 

Senator Werxer. I have certainly appreciated your discourse. 

Mr. Rani. I do venture to suggest that the Gouled case will bear 
study, and I don’t know that it has been called to your attention prior 
to this time. 

Senator Wetxker. I will be frank with you, I have not read any 
of these cases. I just had to go back by ear to the days when I had 
to work for a living when I was practicing law. 

Mr. Rantrx. I just happened to finish reading Lloyd Paul Stryker’s 
book, The Law of Advocacy, this weekend, and his remarks about 
Littleton were very interesting. He has an enormous respect for 
the late Littleton, of the New York bar. Lloyd Paul Stryker calls 
him one of the outstanding trial advocates in the New York bar. 
He represented Jimmy Hines and represented Alger Hiss in his first 
trial. 

Senator Werxer. I want to say to you I have had the great honor 
of being endorsed for membership by one of the iernee of criminal 
lawyers in the world today, one Jerry Giesler. T also happened to 
be the guest of the great William Borah, who was one of the greatest 
trial attorneys and one of the greatest Senators this country ever 
knew. 

I could quote to you from most of the many speeches of Clarence 
Darrow. 

Mr. Rant. He is a hero of mine, I assure you. 

Senator Weixer. I appreciate that fact. 

Mr. Ran. I hope the committee will have the benefit of Mr. 
(nesler’s views on wiretapping, because I think he has had a very 
practical experience. 

Senator Weixer. Of course, you will not agree with me because 
you do not agree in any sort of wiretapping. But I believe that 
from a defense standpoint—and I think Mr. Giesler will agree with 
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me—I think it will !e so easy and will result in a quick acquittal for 
the defendant. 

Mr. Rati. Tamm ¢ siplete agreement with you, Mr. Chairman. 
My only concern is for what I regard as a largely illusory gain, that 
is the number of these felons and conspirators that we can put behind 
bars because we can overhear them make incriminating statements. 
I am afraid we are going to give up the telephone and telegraph, 
which Mr. Bell and Mr. Marconi have placed at our disposal, as 
instruments for free speech. 

Senator Wreiker. You can if you want to; 1 do not think I will. 

Mr. Raniiy. I saw in the testimony before the House committee 
that some Congressman went so far as to admit that he tended to speak 
cuardedly over the telephone. Now, when Congressmen begin to 
speak guardedly over the phone I think we have lost a very precious 
right. 

[ want to conclude by saying that this committee, of which I am 
representative, and I myse lf, believe that the more freedom for indi- 
vidual citizens we have the stronger we will be as a Nation and the 
greater security we will have and the better we will be able to with 
stand the onslaught of those poor, misguided individuals who believe 
07 the wrong means may be used for a worthy end. We don’t 
believe it. 

Senator Weixer. Would you go far enough to say that perhaps 
we should not have prosecuted Alger Hiss, or the Rosenbergs? 

Mr. Rani. I am a keen student of the Hiss case. I have read 
most of the literature, and it may not surprise you to know that in my 
own heart I don’t feel I have sufficient knowledge to know whether 
Mr. Hiss in fact is innocent or guilty. And I intend to suspend judg 
ment until he writes his book. 

But I feel that he has been convicted by a jury in the United States, 
where some of the practices of our press I am against. I am not at 
all sure he would have been convicted in London. with the practices 
of their press. 

[ am fascinated by the problem for our society of a case like Alger 
Hiss’ case, because if Alger Hiss was the arch traitor that most Ameri- 
cans believe him to be, I have studied his life and his career with some 
care, and I cannot conceive that John Foster Dulles and those who 
watched him closely were or would be unaware of the steps that he 
was taking to further the pur poses of our enemies. 

[ understand the Bible says “by their fruits Ye shall know them” 
and His life is a pretty good life. 

Senator Weiker. I havea staff working for me that I think is abso- 
lutely honest. They might deviate and be criminals. I was not here 
at the time. Whittaker Chambers, you have read his book. 

Mr. Rani. Yes. 

Senator Werxer. He is a religious man? 

Mr. Rantuu. He says he is and I take him at his word. He is now a 
member of a Quaker meeting in Maryland. I had an interesting case 
before our Immigration Authorities a year or so ago, in which I was 
representing a young Quaker wife who was a pac ifist and in the inter- 
rogation by one of our zealous Government officials she was asked this 
question: How is it that Whittaker Chambers went from Quakerism 
to communism, and before she could reply, I objected to the question, 
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not only because it was unfair and irrelevant, but because it was factu- 
ally misleading. 

I pointed out that Whittaker Chambers had gone 

Senator Wetxer. Your objection should have been the conclusion 
of the witness. She could not give a conclusion as to how he went 
from 

Mr. Rauuw. I think you misunderstood. The point is that the 
interrogator had the order reversed. Whittaker Chambers went 
from communism to Quakerism and the question was How do you 
explain his going from Quakerism to communism ? 

I questioned the fact upon which the question was based and I was 
told that the interrogator had just read the Saturday Evening Post 
and therefore he was sure of his facts. 

I explained to him that regretfully I had just laid down the 799 
pages of Mr. Chambers’ book and I would call him in the morning and 
give him the page citation which either suggested the Saturday Even- 
ing Post had been in error or that he had misread it. 

He withdrew the question and the next morning I was able to send 
him the citation. It seemed to me that question was hardly a proper 
question to ask an intended citizen to reveal whether her attachment is 
to the principles of our form of Government. 

Senator Wetxer. I think you were absolutely right. I am con- 
vinced being the able defense attorney that you are, that I am going 
to have a tough time I follow your testimony 1n-—— 

Mr. Rauiiy. Don’t forget we are not opposed to legislation. We 
favor Senator McCarran’s bill without the exceptions. 

Senator Werker. Yes, as long as it does away with wiretapping. 

Mr. Raniiw. We think it is extremely important both for our own 
welfare at home and for the respect we are held in abroad that we not 
win at unlawful behavior. We are not proud of the prohibition era 
though Friends look with favor on abstinence and we think this viola- 
tion of the law-enforcement officers is a corrosive vicious onslaught 
on the morale of our people. 

Senator WeLker. How would it be a violation of the law if it passed 
by virtue of the consent of the American people? 

Mr. Rani. I was speaking not of the future but of the present 
where 605 of the Communications Act is interpreted by the Federal 
Communications Commission and in the opinion of many, including 
myself, by the Supreme Court, to make it unlawful to merely listen 
and also unlawful to disclose. 

Senator Werker. I think you are right. 

Mr. Ramm. And that the violation of the iaw of our land day in 
and day out, 60,000 times by experts like Mr. Mellin, I suggest is not 
sound or healthy. 

Senator WeLker. By two presidential directives, as I understand it, 
President Roosevelt, President Truman, and perhaps President Eisen- 
hower. 

Mr. Raum. That is what the Attorney General said that it started 
in 1941 under the enormous pressure of wartime which you will under- 
stand as I do, leads us to do things that we know in our hearts are 
not sound and not wise for the long run and the thing that I regret 
is that that practice which we resorted to at the height of the war “has 
not long since been stopped. 

Senator Werixer. Off the record. 
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(Discussion was continued off the record.) 

Mr. Raut. I agree as to what we seek today. We might differ. 
I have a young brother, a favorite of mine, who lies buried in the 
Province of Alsace-Lorraine under a monument subscribed to by 114 
million citizens of that Province to the “Americans Who Gave Their 
Lives for the Liberty of France.’ 

He was a company commander at 20 when he fell. My other brothe1 

t the moment is a captain of a destroyer off in Indochina and the 
last letter I had said he was a x terre tip on the lance of our defense 
policy. 

I was a conscientious objector to military service and served 
China 4 years and my brothers and I have agreed each of us is doing 
what is right for him and we do it with all our hearts. My own con 
viction from 4 years in China and India is that the threat to this 
country from within is less grave than the threat to this country from 
our own inability to know the world in which we live and in which we 
seek to assert leadership. ‘The peasants of China and the peasants of 
India are very hungry for a kind of leadership we could give and are 
not at present giving in their opinion and I think that that is the 
gravest threat to our security that exists. 

Senator Weiker. I am not going to argue with you about China and 
what happened in China because I have some observations on that, 
too. I just want to make this one observation with respect to your 
brother serving on a destroyer near Indochina. 

If he knew in his own heart that you were responsible for killing 
a bill that would permit the chief law-enforcement agent of this 
country to catch a man from going in and blowing up the plant that 
would supply him with ammunition to fight the battle that he took an 
oath to fight, then I wonder what he would think in his heart. 

Mr. Ran. I can tell you. 

Senator Wetker. He took an oath just like you did, you know. 

Mr. Rauiizi. If my brother had been here or were here I expect 
he would testify in very different fashion from the way in which I am 
testifying. He would assert his right to say what he thinks just as I 
« do. You and the other Members of Congress are under the burden 
of passing the kind of legislation which in your judgment, not 
mine and not my brother’s, will do the best job of making this Nation 
secure. I am here today on behalf of the Friends Committee on Na- 
tional Legislation only to suggest a point of view that we hope you 
will be aware of. 

We realize it is a minority point of view and we hope that it may 
have more validity than the number who adhere to it because it is 
based on not just our experience but on our religious beliefs and our 
efforts to live according to the sermon on the Mount and the life of 
| Jesus Christ. 

Senator Wreiker. I have already heretofore paid my respect to your 
great religious body. I want to say to you that I have examined hun- 
dreds and hundreds of witnesses since I have been in the Senate— 
31% years. I have never enjoyed more the examination of any other 
witness than you because you have been profound, sincere, and I know 
you have made a great study. We may differ as reasonable minds 
will always differ but I certainly respect you and I commend you 
very highly, sir. 

Mr. Raniiy, It has been a pleasure to me, Mr. Chairman. 
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STATEMENT OF WILLIAM A. RAHILL, EsqQ., ON BEHALF OF THE FRIENDS COMMITTEI 
ON NATIONAL LEGISLATION 


Mr. Chairman and members of the subcommittee, my name is William A. 
Rahill. I am a practicing attorney in Philadelphia, and am here on behalf of 
the Friends Committee on National Legislation, 104 C Street, NE., Washington 2, 
D.C. Tama member of the executive committee of that body. 

The Friends Committee on National Legislation seeks to give expression to the 
coneerns of individual Friends, to carry out their religious beliefs in the field 
of legislation, and to increase the awareness of the members of the Society of 
Friends to the problems which confront our lawmakers, to the end that Friends 
may participate more actively in the framing of sound national policies. 

Because of our beliefs, we can hardly remain silent at a time when individual 
liberties are often under attack. We are opposed to all totalitarian ideologies. 
Lord Acton wrote, “Power corrupts, absolute power corrupts absolutely.” Even 
the most democratic governments may sometimes be tempted to use totalitarian 
methods, always, we know, in the name of self-preservation and security. A 
free people must be continually on the alert to see that the means employed to 
preserve their government are compatible with the ends that government was 
framed to serve. 

The Friends Committee on National Legislation said, in a statement on legis 
lative policy adopted January 8, 1953, ‘‘We condemn treason or spying or any 
disloyal act. At the same time we highly value free thought, free speech, and 
free association. These are essential to the elimination of error or wavering 
loyalty. Government can deal with sabotage, espionage, and subversion, and 
judge the competence of persons in Government service, without infringing upon 
these basic rights.” 

We are opposed to wiretapping of any sort and for any reason. Since Mr 
Marconi and Mr. Bell placed at our disposal those marvelous means for rapid 
communication, the telegraph and the telephone, they have had an important 
impact on our American society We are opposed to any action by the Congress 
which would tend to curtail or limit the use of these media of expression between 
individuals, and between individuals and other groups, as a vehicle for the free 
expression of thoughts and ideas, and opinions. 

Our country was founded on the proposition that truth will win out in the 
market place of ideas, if the opportunity is available for the free exchange of 
views. We believe that the free dissemination of ideas and the exchange of 
honest differences of opinion increase the vitality of a democracy. We wish to 
avoid any step which would increase the fear and timidity that already lead 
some, and perhaps even some Members of Congress, to speak guardedly on the 
telephone. 

In addition to the value to our democratic society of the free exercise of the 
right to communicate between man and man without fear, and the right of an 
individual himself to be free of fear in expressing his views one to another, 
there is the consideration of the policeman, who himself is a human being of 
worth and dignity. We are concerned about the effect on him of having to 
eavesdrop on his fellow man. 

There is the story of the police inspector in another country who, when asked 
why it was that he was torturing his prisoner in the shade, said, “And would 
you have me move about in the sun to gather evidence on such a day, when I 
can torture my prisoner in the shade?” If the use of wiretaps becomes an ac- 
cepted method of police detection, it will not take long for the morale and the 
eifectiveness of our police agencies to deteriorate. A good police force learns 
to develop evidence by moving about in the sun. If wiretapping becomes an 
accepted police device, flat feet will not be the distress of policemen, but secre- 
tary’s spread and buzzing in the ears. Seriously, we believe that in a very short 
time our police agencies, in morale and effectiveness, will be gravely impaired by 
their participation in a practice that is so repugnant to the American tradition. 

We agree with the Attorney General in that part of his testimony before your 
subcommitee last month where he said that if he were permitted to utilize in 
criminal proceedings against alleged spies and saboteurs, evidence obtained by 
Wiretapping, it would simplify his job of securing the Nation. But by the same 
reasoning, so would the thumbscrew and the rack make possible the detection of 
these people. There are certain things that we in a democracy do not do even 
to protect ourselves. 

There’s one further aspect that deserves mention We believe that in the long 
run the security of our country depends in a large measure upon the degree 
to which we can win the minds and hearts of men and women in far-off places. 
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In that struggle for the minds and hearts of men, we are judged primarily by 
the fidelity with which we act in accordance with our professed ideals. Our task 
is not easy. We must first feel a concern for our fellow men less fortunate than 
we, and then by our actions we must communicate to them our genuine desire 
to help them help themselves. 

In the long run, no threat to our security is more grave than the possibility 
that we may lose touch with events and facts in distant lands Each step by 
which we show that we have lost faith with the long accepted values for out 
ndividual liberties is a step away from winning the minds and hearts of those 
people Any measure by Government which insists upon undue conformity, 
discourages controversy and dissent, may seem, at the moment, to promote ou 
security, but in the long run is far more certain to weaken it 

Our genuine safety as a nation rests upon the respect and confidence of people 
around the world, and the vigor and vitality or our democracy at home, rathet 
than upon piling up massive armaments and an obsession with military secrecy 
and with internal security. 

It is always more pleasant to be for something rather than just against some 
thing, and so I suggest that you approve Senate bill 3229, introduced by Senator 
McCarran, provided certain sections are deleted as follows: On page 2, delete 
lines 7 and 8 (the except clause), and on page 2 delete lines 11 through 24 
Delete page 3 entirely (lines 1 through 24), and on page 4 delete lines 1 through 3 
On page 5, a period after “distress,” and the balance deleted. 

The bill as amended in this fashion would make it a crime punishable by 
fine of not more than $5,000 or imprisonment of not more than 10 years or both 
without authorization from the sender and recipient of any wire communication 
by common carrier, either willfully to intercept or attempt to intercept, o1 
procure any other person to intercept or attempt to intercept, such wire com 
munication That, gentlemen, might be a very salutary statute, and I mean 
that, not more 

Thank you very much for your courtesy to me and to the Friends committee. 





Senator Weriker. Due to the fact that we have a lady here who 
lives at Suffield, Conn., Miss Mineola Miller, of Connecticut, who 
comes here and asks to be heard in open hearing today, even though 
[am a little bit weary and I am sure the audience is, we are going to 
listen to Miss Miller now. 

Miss Miller, I know you have been very courageous to wait while 
we have been here. I have a committee meeting starting in another 
room at 2:30 but if we can get through in 5 or 7 or 8 minutes, I assure 
vou I will not bore you with questions like I have the other able wit 
nesses and I am sure you are able. 

Please proceed. 


STATEMENT OF MISS MINEOLA MILLER 
Miss Mintuer. I am Mineola Miller. I live in Suffield, Conn. 


I am a farmer and I have farmed in both Massachusetts and Con 
necticut. 

My address down here is Belleview Hotel. I might be here a 
few days more. 

Senator Weiker. Just make yourself at ease, 

Miss Mixuer. I think most of the ground that could be covered has 
been covered already and I would not try to rehearse any of it or 
repeat any of it. I think there is one thing that may be has not been 
of very great external danger and I believe it a danger that is not 
touched on which I think is important. I believe we are in a position 
appreciated entirely. I have spent a good deal of time reading the 
raw press reports that come in from the foreign countries, the Asso- 
ciated Press news features which are supposed to be reliable and also 
in reading the broadeasts from foreign countries, the Communists 
and also the non-Communist broadeasts. 
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On May 5,1 read from a broadcast from Formosa that intelligence 


gents had given the word that a Chinese general had been dispatched 
rom Peking to—I cannot remember now—I have it written down 
re. ‘f the cities in lower China, to organize forces they believed 
to att either Thailand or Burma, that 500 young Communist 
trained (¢ nese, Chinese Communist trained Burmese vouths had just 
t back into Burma to support the Communist cause from a 
hool on the border in Yuma Province in China on the border of 
, 
) r’ i 
It see to me that we are in very serious danger of suffering the 


e | of reverses we did when Japan sailed down through the 


Pacif to east Asia. 
[ think we should not be talking about making wiretapping legal 
tainly. I think we should leave the law as it is until we can, 
there is not any law really now. I think it is not necessary 
retapping as ev idence in court to convict somebody. [ think 
it what is necessary is to be able for the Army and all the Armed 
Forces to be able to discover anything at all which might assault our 
( try and I think that is most important right now. 
[ think wiretapping should be outlawed. I agree with the previous 


eaker here. I never heard such a splendid argument in my life and 
l ve heard several but I think that, I do not see how we can outlaw 
tapping now because I think we are in a state of war and do not 
ealize it. I do not think that we should under any circumstances 
eave the authority for wiretapping in the hands of the Attorney Gen- 
eral. Regardless of any person human nature is human nature and 
the long run it runs true to form. 
Senator WeLker. You believe in leaving it to judges? 
Miss Mirtzier. I do not believe in leaving it to anyone. I think it 
ould be left to the Armed Forces. 


e itor WELKER. They are human. 

Miss Miniter. Yes: but thisisatimeof war. I think it is bad enough 
eave it as it is now and I think as we get straightened out and 
W hether we are going to own America or be transplanted to 


d the Russians will take over our country that we should use 
I we now have to protect ourselves. 
Senator Werxer. I am certain you and I agree that it would be a 


ful world if we did not have any laws at all, only the law of 


i 


Miss Mirier. If people could abide by any of them it would be 
cd rful. 
Senator Werker. Miss Miller, it has been an honor and privilege 
had you here. I certainly appreciate your statement and the 
mmittee will try to arrive at some conclusion. 
Thank you. 
Miss Mixer. I just believe that that situation protects us now and 
that we can make a law when it is time to make a law and when are 
ot in the predicament that we are in now. 
Senator Weixer. I am unable to see how that would hurt, the pre- 
ament we are in at this minute. I can only see that it might be 
some advantage. While we may not like wiretapping, we do not want 
to wait and make a law after the house is burned down. 
Mr. Corus. In as much as this concludes our public hearings on the 


retappings bl 





l, the subcommittee has received a request to incor- 
te a number of statements into the record, from the Congress of 
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Industrial Organizations, the American Jewish Congress, the Chicago 
Bar Association, the National Lawyers Guild, and a letter from the 
assistant vice president of the Western Union Telegraph Co. 

I also ask that there be inserted at this point two memorandums 


from the Attorney General and the Department of Justice report 
on S. 3229. 


WO. VSa4 
Senator WELKER. Without objection, they will be put in the record 
(The material follows:) 
DEPARTMENT OF J'USTICE, 
Washington 25, D. C., May 14, 1954 
Hon. WILLIAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

DEAR SENATOR: This is in response to your request for the views of the Depart 
ment of Justice relative to the bill (S. 8229) to prohibit wiretapping by any 
person other than a duly authorized law-enforcement officer engaged in the in 
vestigation of offenses involving the internal security of the United States. 

The bill would introduce into the civil rights chapter of title 18 of the United 
States Code a new section designated “245. Interception of wire communications.” 

Paragraph one of the new section would make interception, attempted inte 
ception, procurement of any other person to intercept or attempt to intercept, or 
conspiracy for any such purpose, a felony punishable by a fine of not more than 
$5,000 or imprisonment for not more than 10 years, or both, except if done il 
compliance with the second paragraph of the section. 

The second paragraph of the proposed section would authorize wiretapping 
under certain circumstances and subject to certain safeguards and restrictions. 
It would require the Attorney General, in instances in which he has reason to 
believe that wiretapping will produce evidence of the commission of any crime 
punishable under chapter 37 (espionage and censorship), chapter 105 (sabotage), 
or chapter 115 (treason, sedition, subversive activities) of title 18, or under 
either section 4 or section 15 of the Subversive Activities Control Act of 1950, 
so to certify in writing and to designate in his certificate a United States At 
torney, assistant United States attorney, or officer or attorney of the Department 
of Justice to make application for a court order allowing such interception. The 
application would be made to any judge of the district court of the United States 
for the district within which the interception is sought. It would be an ex parte 
application supported by the authorizing certificate of the Attorney General and 
such other evidence as the judge may require to determine whether there is rea- 
sonable ground to believe the interception will result in the procurement of evi 
dence of the commission of any of the enumerated crimes. Any order issued upon 
such an application must specify the persons whose communications may be 
intercepted, the purpose of the interception, and the identity of the persons au 
thorized to make the interception, and shall be effective for ® muximum of 6 
months unless renewed for a period not in excess of 6 months by the judge who 
issued it. Renewals may be granted only after a hearing and a determination 
that reasonable ground has been shown for continued interception. Only a duly 
appointed investigative officer of a department or agency of the United States who 
has been designated by the Attorney General to do so inay conduct an interception. 

The third paragraph of the section would consist of definitions of ‘wire com- 
munication,” “common carrier,” and “person.” 

Section 2 of the bill would amend section 605 of the Communications Act of 
1934 so as to except from its application any wire communication intercepted in 
compliance with paragraph 2 of the proposed section 245. 

The Department of Justice is unable to recommend the enactment of this bill. 
Many of the reasons in support of this position are to be found in House 
Report No. 1461 which accompanied H. R. 8649, the wiretap bill which passed 
the House of Representatives on April 8 and is now pending with your com 
mittee. They were also stated by the Attorney General in his testimony before 
the special subcommittee of your committee on April 20. 

Among the more significant objections which this Department has to the enact 
ment of S. 3229 are the following: 

(1) It seems inappropriate to place this type of legislation in the chapter 
of title 18 which is entitled “Civil Rights.” If such legislation is to be 
incorporated in existing law, it would seem more appropriate to do so by 
amendment to the Communications Act of 1934. 
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(2 Secrecy, uniformity. and « x pedit on would each be better served by 

the elimination of any requirement for a court order. 

(8) The provision which would limit authority for maintaining an inter- 

ception to a period of 6 months, with what appears to be a maximum exten- 
ie j as internal security investi 


sion period of 6 months, is unrealistic insofar 


gations are concerned 

1) The absence of any provision for the use in future security prosecu 
tions of information heretofore obtained by interceptions maintained with 
the express approval of the Attorney General is prejudicial to the interests 
of the Nation Incorporation of a retroactive feature would permit a re 
examination of a number of cases with a view toward criminal prosecutions 
where warranted 

5) In its specific enumeration of 3 chapters of title 18 and 2 sections of 
the Subversive Activities Control Act of 1950, the measure is unduly restric 
tive Broader language would appropriately permit the use of the wire 
tapping technique in cases involving security violations of statutes hereafter 

enacted, and in other existing security statutes, 

Accordingly, the Department of Justice urges the committee to report a measure 
which would authorize the use in evidence in certain criminal proceedings of 
communications intercepted by designated investigative personnel upon the writ 
ten approval of the Attorney General in national security cases, and irrespective 
of whether such evidence has heretofore been acquired or is acquired hereafter. 

rhe Bureau of the Budget has advised that there is no objection to the sub 

iission of this report 
Ss neerely, 
WILLIAM P. ROGERS, 
Deputy Attorney General. 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., April 28, 1954 
Hon. ALEXANDER WILEY, 
lnited States Senate, Senate Office Building, Washington 25, D. C 


Dear SENATOR WiLey: At the hearings on pending wiretap legislation held on 
\pril 20, 1954, the Senate Subcommittee o the Judiciary requested me to 
ipply information on the following matters: 


f intercepted information obtained prior to enactment of the bill 


l 
2. The States which allow wiretap evidence 
The enclosed memoranda cover the two points raised. If T can be of any 


further help, please feel free to call upon me 


1. Retroactive effect of proposed wiretap legislation legalizing the admissibility 


Sincerely, 
HERBERT BROWNELL, Jr 
ittorney General 


MEMORANDUM RE WHETHER LEGALIZING ADMISSIBILITY OF EVIDENCE INTERCEPTED 
Prion TO ENACTMENT OF PENDING BILLS Wourtp Be Contrary to Ex Post 
Facto LAWS 


Some of the proposed wiretap bills contemplate legalizing the admissibility of 
evidence intercepted prior to enactment of the bills. The question raised is 
whether such a provision would violate the ex post facto provisions of the 
Constitution That the Constitution would not be offended by such a law is 
supported by the leading decision of Thompson v. Missouri (171 U.S. 380 (1898) ) 

nd related cases 

In Thompson v. Missouri, supra, the facts were briefly these: 

Thompson was indicted in the St. Louis Criminal Court for murder by poison 
of a sexton. One of the issues of fact was as to the authorship of a certain 
prescription for strychnine, and of a certain letter addressed to the organist of 
the church containing threatening language about the sexton. 

The accused denied authorship of both the prescription and letter. At the 
first trial, certain letters written by him to his wife were admitted in evidence 


The Ea Post Facto prohibition is found twice in the Constitutior First. restraint is 
n the Federal Government Sec. 9 ( of the Constitution provides as follows: “No 
of attainder or ex post facto law shall be passed.”’ Second in sec. 10, the limitation 


s upon the States in these words No State shall * * * pass any * * ex post facto 
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for the purpose of comparing them with the writing of the prescription and letter 
to the organist. From a conviction, appeal was taken and conviction reversed 
upon the ground that it was error to admit in evidence for purposes of compari- 
son the letters written by the accused to his wife. A new trial was ordered. 
Prior to it, the State of Missouri enacted a law which permitted comparison 
of disputed writings. Based upon this statute, the letters written by the defend- 
ant to his wife were admitted in the second trial over objection for the purpose 
of comparing them with the prescription for strychnine and letter to the organist. 
From anvuther judgment of conviction the defendant again appealed, urging that 
the Missouri statute which permitted evidence to be admitted which was 
previously inadmissible, was an ex post facto law under the Constitution. Re- 
jecting this contention, the Supreme Court said: 

If persons excluded, upon grounds of public policy, at the time of the 
commission of an offense, from testifying as witnesses for or against the ac- 
cused may, in virtue of a statute, become competent to testify, we cannot per- 
ceive any ground upon which to hold a statute to be ex post facto which does 
nothing more than admit evidence of a particular kind in a criminal case upon 
an issue of fact which was not admissible under the rules of evidence as en- 
forced by judicial decisions at the time the cffense was committed. The Mis- 
souri statute, when applied to this case, did not enlarge the punishment to 
which the accused was liable when his crime was committed, nor make any 
act involved in his offense criminal that was not criminal at the time he com- 
mitted the murder of which he was: found guilty. * * * The statute did not 
require ‘less proof, in amount or degree, than was required at the time of the 
commission of the crime charged upon him, It left unimpaired the right of the 
jury to determine the sufficiency or effect of the evidence declared to be admis- 
sible, and did not disturb the fundamental rule that the State, as a condition of 
its right to take the life of an accused, must overcome the presumption of his 
innocence and establish his guilt beyond a reasonable doubt. * * * We cannot 
adjudge that the accused had any vested right in the rule of evidence which 
obtained prior to the passage of the Missouri statute, nor that the rule estab- 
lished by that staute entrenched upon any of the essential rights belonging 
to one put on trial for a public offense.” (Pp. 387-388.) 

In Hopt v. Utah (110 U. S. 574 (1884)), we have another case where the 
laws of evidence were changed after the date of an offense and prior to trial 
without violation of the ex post facto laws. 

Hopt was convicted of murder. When the offense was committed, no person 
convicted of a felony could be a witness in a criminal case. Subsequently, and 
prior to trial, the law was changed removing the disqualification as witnesses 
of persons previously convicted of felonies. Contrary to Hopt’s contention, the 
Supreme Court held this was no ex post facto law. The Court said: 

“* * * Statutes which simply enlarge the class of persons who may be competent 
to testify in criminal cases are not ex post facto in their application to prosecu- 
tions for crimes committed prior to their passage; for they do not attach crim- 
inality to any act previously done, and which was innocent when done; nor 
ugeravate any crime theretofore committed; nor provide a greater punishment 
therefor than was prescribed at the time of its commission; nor do they alter 
the degree, or lessen the amount or measure, of the proof which was made 
necessary to conviction when the crime was committed. 

“The crime for which the present defendant was indicted, the punishment 
prescribed therefor, and the quantity or the degree of proof necessary to establish 
his guilt, all remained unaffected by the subsequent statute. Any statutory alter- 
ation of the legal rules of evidence which would authorize conviction upon less 
proof, in amount or degree, than was required when the offense was committed, 
might, in respect of that offense, be obnoxious to the constitutional inhibition 
upon upon ex post facto laws. But alterations which do not increase the punish- 
ment, nor change the ingredients of the offense or the ultimate facts necessary 
to establish guilt, but-——leaving untouched the nature of the crime and the amount 
or degree of proof essential to conviction—only remove existing restrictions upon 
the competency of certain classes of persons as witnesses, relate to modes of pro- 
cedure only, in which no one can be said to have a vested right, and which the 
State, upon grounds of public policy, may regulate at pleasure.” (Pp. 589— 
HO. ) 

Other cases in point are: Beazell v. Ohio (269 U. S. 167 (1925)); Luria v. 
United States (231 U. S.9 (1913) ) ; Hass vy. United States (8 Cir., 93 F. 2d 427) ) ; 
Charley Toy vy. United States (2 Cir., 266 F. 2d 326). (See too, Cooley’s 
Constitutional Limitations, 7th Ed., p. 524.) 


47683—54——_16 
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These cases indicate that the Congress and State legislatures may validly 
modify rules of evidence and make them applicable to pending cases, provided 
a party is not deprived of his right to present his proof. 

The sole question that remains is whether the law which regulates admis- 
sibility of intercepted conversations is a rule of evidence. Of that there can be 
no question in view of Olmstead yv. United States (277 U. S. 488, 466469 
(1928) ). 


CONCLUSION 


In my opinion, use in Federal criminal proceedings of existing evidence ob- 
tained through wiretaps with the express approval of the Attorney General would 
not violate the ex post facto provisions of the Constitution. 


MEMORANDUM RE LAW OF WIRETAPPING IN THE VARIOUS STATES 


Among the 48 States there are many different types of law designed to protect 
the privacy of the individual in the use of communication facilities. They 
present a varied and complex picture and follow no uniform pattern or form. 
Some statutes forbid injury to telephone wires or interference with telephone 
services. Others forbid wiretapping in only the most general terms. Still other 
wiretap statutes deal solely with telegraph communications or wiretapping by 
employees of utility companies. To categorize the States which have any form 
of wiretap limitation as States which prohibit wiretapping would be indeed mis- 
leading. Similar or identical statutory provisions with respect to wiretapping 
are subject to varying interpretations by the courts in different States. There 
seem to have been few prosecutions, however, under any of the State statutes 
which make wiretapping unlawful 

Ten States permit the authorized tapping of wires. Twenty-three States, 
although limiting in some form the tapping of wires, do not prohibit the admis- 
sion in evidence of information obtained in violation of their laws (which would 
apparently include evidence obtained by wiretapping). Fifteen States appear 
to forbid both the tapping of wires and the admission of evidence which is 
obtained in violation of their laws. From this analysis it would follow that 
although many States have declared that evidence obtained by wiretapping is 
illegal evidence, more than 30 States apparently allow the admission in their 
courts of evidence obtained through the tapping of wires. 

Ten States permit the authorized and lawful tapping of wires: Arkansas, Iowa, 
Kansas, Louisiana, Massachusetts, Nebraska, New York, North Dakota, Okla- 
homa, and Tennessee. 

Twenty-three other States permit the admission of illegally obtained evidence: 
Alabama, Arizona, California, Colorado, Connecticut, Delaware, Georgia, Maine, 
Maryland, Minnesota, Nevada, New Hampshire, New Jersey, New Mexico, North 
Carolina, Ohio, Oregon, Pennsylvania, South Carolina, Texas, Utah, Vermont, 
and Virginia. 

Fifteen States prohibit both the tapping of wires and the admission of illegally 
obtained evidence: Florida, Idaho, Illinois, Indiana, Kentucky, Michigan, Missis- 
sippi, Missouri, Montana, Rhode Island, South Dakota, Washington, West Vir- 
ginia, Wisconsin, and Wyoming. 





OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., May 14, 1954. 
Hon. ALEXANDER WILEY, 
United States Senate, Washington, D.C. 

Dear SENATOR WiLEy: In answer to your letter of April 30, 1954, there is 
enclosed a memorandum of law dealing with two significant constitutional issues 
raised during the hearings on wiretap legislation. 

If this Department can be of further assistance in this matter, do not hesitate 
to let me know. 

Sincerely, 
HERBERT BROWNELL, Jr., 
Attorney General, 
MEMORANDUM 


Two additional questions were raised during the Senate hearings on wiretap 
legislation which the Department of Justice has been asked to consider. These 


are: 





mer 
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1. Does it offend the Constitution, which by article III, section 2, requires 
trial of all crimes in the State, and by the sixth amendment, in the State and 
district where committed, to enact a law permitting a Federal judge of one 
district to issue a wiretap order authorizing wiretapping to be conducted in 
another Federal judicial district? 

2. Would a statute legalizing the admissibility of wiretapped evidence obtained 
prior to enactment upon authority of the Attorney General, and requiring a 
court order for future wiretaps constitute an invalid classification contrary to 
the fifth amendment? 

These questions will be answered in order. 


The first question is whether a law permitting a Federal judge of one district 
to issue a wiretap order authorizing wiretapping to be conducted in another 
Federal judicial district, would offend the Constitution which by article III, 
section 2 requires trial of all crimes in the State, and by the sixth amendment, 
in the State and district where committed. 

Weinberg v. United States (2 Cir., 126 F. 2d 1004) supports the conclusion that 
there is grave risk of invalidity in any law which confers upon a court authority 
to give to its wiretap order extraterritorial effect, where the evidence so obtained 
will be used in a criminal case, 

The Weinberg case raised the question as to the legality of a search and seizure 
of property in the southern district of New York made pursuant to an order of 
the District Court of the United States for the Eastern District of Michigan. 

The facts were briefly as follows: The defendants were charged with con- 
spiring to transport stolen property in interstate commerce. The Federal district 


judge of Michigan issued an order designating members of the FBI to seize 
certain automobile parts located in a building occupied and operated by the 
defendants. Armed with this order the agents proceeded to remove the automo 
bile parts, undeterred by the fact that another company and Phoebe Weinberg, 
sister of the defendants, who were not named in the order, also occupied the 
premises and claimed an interest in the property seized. 

After the seizure, Phoebe Weinberg asserted ownership of the property and 
moved in the southern district court for the return of the property. The district 
court denied her application. Upon appeal the court of appeals reversed and 


held the seizure to be illegal. Speaking through Judge Clark, the court said the 
following (126 F. 2d at 1006): 


The United States attorney makes no defense on the merits. We do not 
see how he can. With very few exceptions, United States district judges possess 
no extraterritorial jurisdiction. * * It is conceded that Congress may extend 


a district court’s geographical jurisdiction in civil cases, Continental Illinois 
Vat. Bank & Trust Co. v. Chicago, R. I. & P. Ry. Co. (294 U. S. 648, 683, 55 S 
Ct. 595, 79 L. ed. 1110); and this has been done in a limited number of Cases. 
such as those involving restraint of trade and insurance interpleader. Nothing 
has been attempted, however, in criminal matters, presumably because of the 
limitations of the Constitution, which by article III, section 2, requires trial 
of all crimes in the State, and by the sixth amendment, in the State and district 
where committed. Though these provisions refer only to the trial, no one has 
yet attempted to separate process from trial and make the former extend 
beyond the district. Hence, even though the statute, 18 United States Code Anno- 
tated, section 611, authorizing the issuance of search warrants, does not contain 
an express limitation of the district court’s power to its own district, that 
seems Clearly understood, in view of the constitutional provisions and the 
general rule of territorial limitation. We, therefore, cannot hold silence to 
mean that search warrants may be used anywhere in the country. See Witchell 
v. Derter, supra, for application of the rule to arrest without the district for 
criminal contempt.” 

From this decision, the following seems clear so far as the Court of Appeals 
for the Second Circuit is concerned : 

1. Congress may extend a district court’s jurisdiction beyond its geographical 
boundaries in civil cases; * 

1See 2 Moore’s Federal Practice, p. 1086. These include civil actions by the United 
States under sec. 5 of the Sherman Act (15 U. 8S. C. 5) and by any person under see. 15 
of the Clavton Act (15 U. S. C. 25), where it is necessary to bring in as parties third per- 
sons residing in other districts. So, too, a writ of execution obtained for the use of the 


United States in any court may be served and executed in any State or territory (28 
U. S. C. 939). 
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2. Article III, section 2, of the Constitution and the sixth amendment would 
appear to bar such extension of jurisdiction in criminal cases; 

3. Process such as an order for search and warrant is an integral part of 
the trial itself and subject to similar constitutional limitations ; 

4. The Court also held that if we are not to fritter away the protection of 
the fourth amendment against unlawful search, and of the procedural legisla 
tion in 18 United States Code, sections 611-625, governing search warrants, it 





is necessary in making a search in the southern district of New York “to 
bta a warrant from the proper official having authority there. * * *” 

Phe qnvestion that remains is whether a court order authorizing wiretapping 
is vo different from a court order authorizing search and seizure, as to render 
the ruling of the Weinberg case inapplicable 


True, there is this difference between wiretapping and search and seizure. 
The Supreme Court has held that neither the fourth nor fifth amendment afford 
protection against wiretapping (Olmstead vy. United States, (277 U. S. 488 
(192S)), whereas the fourth amendment expressly protects against unlawful 
search and seizure. 

But even though wiretapping falls outside the fourth amendment, and searches 
and seizures within it, it cannot be denied that a court order authorizing a 
wiretap would be a process no less separate from a criminal trial than is a court 
order authorizing a search. Under the proposed court-order bill, the formalities 
for obtaining an order to wiretap are substantially similar to those for obtaining 
a search-and-seizure order. Their purposes of furnishing evidence upon the 
trial are no different. For these reasons, the validity of the court order for 
the wiretap might very well be governed by the reasoning of the Weinberg case, 
at least in the second circuit, and elsewhere wherever the courts concurred 
in the ruling laid down by this case. 

The Weinberg case has never been questioned (see too, 11 Cycl. Fed. Proc. 
(3d ed., p. 170) ). 

Thus, if the court-order proposal is adopted which authorizes a wiretap order 
with extraterritorial effect, the Government will be faced with this dilemma: 

1. It can obtain one court order as the statute requires, and run the risk that 
an appellate court will reverse a conviction obtained on wiretaps secured in a 
district outside the Federal district in which the order was obtained; or 

2. It can do more than the statute requires, and obtain a different court order 
from each of the different Federal judges in the various States or districts 
when wiretapping is necessary. 

Obviously, neither alternative furnishes adequate protection for the public 
security and safety. The Department of Justice should not be called upon to 
follow either alternative if the fight to destroy the Communist conspiracy in 
this country is to be won. 

The first alternative is bad because of the grave danger involved that key spies, 
espionage agents, and subversives may go scot free after a long, expensive, and 
successful trial in the lower court. 

The second alternative is equally undesirable because of the delay inherent 
in obtaining many court orders where a conspiracy is widespread throughout the 
country, and because of the increased possibility of leaks from multiple appli- 
eations. 

In addition, if a court order is obtained to wiretap in New York on a call made 
by Jones to Smith, a leading conspirator in New Jersey where no court order has 
heen obtained, Smith in New Jersey may be able to claim that the evidence 
is not admissible as against him, but only as to Jones as to whom the order 
was granted. The difficulties discussed above under a court-order plan fully 
demonstrate how unworkable, unrealistic, and unreasonable it is. 

The bill vesting exclusive authority in the Attorney General to permit wire- 
tapping, avoids all of these risks and difficulties. The Weinberg ruling would 
have no application where wiretapping is conducted under the authority of 
the Attorney General. This is so because article 3, section 2 of the Constitution 
and the sixth amendment are limitations on the judiciary alone, un] there is no 
court process involved when authority is vested exclusively in the Attorney 
General. 

II. 


The House bill, as passed, legalizes existing wiretaps obtained with the-prior 
approval of the Attorney General, and requires a court order for future wiretaps. 
The question is raised whether such a law is not contrary to the fifth amend- 
ment in establishing discriminatory classifications between persons whose wires 
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were tapped prior to enactment of the law, and those persons whose wires are 
to be tapped after enactment. 

In our opinion, this objection to the validity of the law lacks merit. 

Upon that basis, any of the laws changing existing rules of evidence would 
be invalid as applied to pending cases. But as has been demonstrated by our 
prior memorandum, that is not the case. (See also, McAllister, Ex Post Facto 
Laws in the Supreme Court of the United States, 15 Cal. L. R. 269 (1927).) 

In this case, the Congress is not making different rules for persons similarly 
situated. On the contrary, persons similarly situated are being given equal 
treatment in that all those persons who offended our laws in the past will be 
subject to the same rule of evidence, and all those persons who offend in the 
future will also receive the same treatment. 

Apart from that, the fifth amendment to the Constitution, unlike the 14th 
amendment, has no equal protection clause, “and it provides no guaranty against 
discriminatory legislation by Congress” (Detroit Bank v. United States (317 
I S. 320, 3837-338 (1942) ) per Chief Justice Stone: See too: Sunshine Coal Co. 
v. Adkins (310 U. S. 381, 400-401 (1940)) : Currin v. Wallace (306 U. S. 1, 13-14 
(1939)): Woods v. Miller (333 U. S. 188. 145 (1948)): United States v. Petrillo 
(332 U. S. 1.8 (1947)) : Hirabayashi v. United States (320 U.S. 81, 101 (1948) ). 

In the Hirabayashi case, supra, the alleged discrimination did not involve 
merely a rule of evidence, but a curfew proclamation during a war emergency 
which was directed solely against citizens of Japanese ancestry Rejecting 
the claim that such discrimination violated the fifth amendment, the Court 
speaking through Chief Justice Stone said (320 U. S. at 100): “Congress may 
hit at a particular danger where it is seen, without providing for others which 
are not so evident or so urgent.” 

In the Miller case, the objection was made that the Federal Rent Control 
Act covered some classes of housing accommodations and exempted others. To 
this contention the Court replied that Congress “need not control all rents or 
none. It can select those areas or those classes of property where the need 
seems the greatest’ (333 U. S. at 145). 

These cases make it plain that Congress may establish reasonable classifica- 
tions without violating the fifth amendment. These limits would not be trans- 
gressed by Congress if it changed existing rules of evidence by which those 
already guilty of betrayal may finally be “brought to book” for their conspiracy 
against the safety and security of the Nation. 





THE WESTERN UNION TELEGRAPH Co., 
Washington, D. C.. May 11, 1954. 
Hon, ALEXANDER WILEY, 
Chairman, Subcommittee of the Committee on the Judiciary. 
Senate Office Building, Washington, D. C. 


Dear SENATOR WILEY: I should like to direct your attention to the language 
of section 5 of H. R. 8649, currently pending before your subcommittee, This 
provision was originally sought by the Western Union Telegraph Co. to avoid 
burdening the telegraph company with the possibility of liability based on com- 
mon-law obligations, 

In this connection, we submitted an expression of our views to the Hon. 
Chauncey W. Reed, chairman of the House Judiciary Committee, along with 
a suggested amendment to H. R. 408 and H. R. 477, at the time these measures 
were being considered before a subcommittee of the Committee on the Judiciary. 
Following the hearings on these bills, the committee favorably reported H. R. 
8649 in the form of a clean bill which included substantially the same phraseology 
as that suggested in our letter. 

Likewise, on February 17, 1953, a similar letter was written to the Hon. 
William Langer, chairman of the Senate Judiciary Committee, concerning S. 
832, which you introduced on February 6, 1953. For your convenient reference, 
I am attaching a copy of that letter, a copy of which was also forwarded you 
at the same time. 

We earnestly hope the committee will retain the provision under section 5 
of H. R. 8649 in the legislation which is finally adopted and reported by the 
committee. 

It is the opinion of our legal counsel that in order to avoid the possibility of 
liability to the telegraph company, this provision should be incorporated into 
the measure to prevent subsequent ambiguity of interpretation. 

Sincerely yours, 


K. W. Hererron. 
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THE WESTERN UNION TELEGRAPH Co., 
Washington, D. C., February 17, 1958. 
Hon. WILLIAM LANGER, 
Chairman, Judiciary Committee, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR LANGER: May I direct your attention to the phraseology of 
S. 882, “A bill to authorize acquisitions and interception of communications 
in interest of national security and defense.” 

We do not believe it is the intention of your committee, or of Senator Wiley, 
sponsor of S. 832, to burden the Western Union Telegraph Co. with the possibility 
of liability based on common-law obligations. 

In order to avoid any such possible liability to the telegraph company, your 
consideration is requested for incorporation of the following language at the 
beginning of line 18 on page 2, just after the figure “1103” : 

“And all carriers subject to this act are hereby authorized to permit such 
interception, receipt, disclosure, or utilization of the contents of any such com- 
munications by wire or radio.” 

An expression of your opinion, and guidance on our proposal, will be greatly 
appreciated. 

Very truly yours, 
K. W. HEBERTON, 
issistant Vice President. 


THe CHICAGO BAR ASSOCIATION, 
Chicago, Ill., April 30, 1954. 
The board of managers of the Chicago Bar Association has directed that the 
attached report be sent to all of the members of the Senate Judiciary Committee 
and the House Judiciary Committee and the Senators and Congressmen from 
Illinois. 
It is hoped that the report on the question of wiretapping will be helpful in 
considering legislation on that subject. 
EXECUTIVE SECRETARY. 


REPORT OF THE CHICAGO BAR ASSOCIATION, BASED ON A REPORT OF THE COMMITTEE 
ON CIvit RIGHTS, AS APPROVED BY THE BOARD OF MANAGERS 


I. PROPOSED LEGISLATION RESPECTING WIRETAPPING 


The United States House of Representatives passed, on April 8, 1954, H. R. 
8649, which proposes to permit the admission into evidence of material obtained 
through intercepting wire or radio communications by the Federal Bureau of 
Investigation or the intelligence services of the Army, Navy, or Air Force during 
the course of investigations in connection with certain named crimes affecting 
the national security. Such material could be introduced only in criminal pro- 
ceedings involving those crimes and must have been obtained upon express 
written approval of the Attorney General. If acquired after the effective date 
of the act, it must have been obtained pursuant to an order issued by a Federal 
district or appellate court judge as well. The judge must be satisfied before 
granting the order that one of the named crimes has been or is about to be 
committed and that the material to be obtained would assist in the conduct of 
the investigation. The bill would also prohibit the divulgence of the informa-a 
tion contained in the order or acquired pursuant to the provisions of the bill 
for purposes other than those mentioned. 

In the Senate, Senator McCarran, Democrat of Nevada, introduced S. 3229. 
This bill would add section 245 to chapter 13 of title 18 of the United States 
Code (the civil rights chapter of the title designated “Crimes and Criminal 
Procedure’), prohibiting all wiretapping except as authorized therein, and 
would add to section 605 of the Communication Act of 1934 (47 U. S. C. 605) a 
proviso corresponding to the exception. This exception would authorize agents 
of the Department of Justice to intercept wire communications when authorized 
in writing by both the Attorney General and a Federal district court. The agent 
of the Department of Justice would obtain from the court an ex parte order to 
extend for not more than 6 months, renewable for a like period, upon application 
“supported by the authorizing certificate of the Attorney General and such 
oral or other evidence as the judge may require to determine whether there is 
reasonable ground for belief that such interception will result in the procurement 
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of evidence of the commission of’’ particular specified crimes relating to the na- 
tional security. The Attorney General may authorize application for a wire- 
tapping order whenever he has reason to believe that evidence of the commission 
of any crime punishable under certain named statutes “may be obtained through 
the interception of any wire communication.” 

The Attorney General has expressed a desire to have enacted a bill which 
would permit the use of all evidence obtained upon his express written approval 
during the course of an investigation into any of the mentioned crimes affecting 
national security without the requirement of a court order. 


II. PRESENT LAW AND DECISIONS GOVERNING WIRETAPPING 


A. Under the pertinent decisions of the United States Supreme Court, wire- 
tapping is constitutional, but the use of material so obtained is prohibited by 
statute. Olmstead vy. United States (277 U. 8S. 488, 72 L. Ed. 944 (1927)) con- 
cerned a conviction for violation of the national prohibition act based on evidence 
obtained by transcribing tapped telephone conversations. Seven hundred and 
seventy-five typewritten pages of such conversations were in the record. In 
holding that neither the fourth (unreasonable search and seizure) nor the fifth 
(due process, compulsory self-incrimination) amendment was violated. Chief 
Justice Taft said: 

“There is no room in the present case for applying the fifth amendment un- 
less the fourth amendment was first violated. There was no evidence of com- 
pulsion to induce the defendants to talk over their many telephones. They were 
continually and voluntarily transacting business without knowledge of the inter- 
ception. Our consideration must be confined to the fourth amendment.” 


He distinguished Gouled v. United States (255 U. 8S. 298), which held inadmissible 
papers taken by an Army private in the course of an apparently social call, and 
language of Mr. Justice Field in Hx Parte Jackson (96 U. S. 727) saying that the 
fourth amendment protected sealed letters and packages in the mail. The second 
distinction was made on the grounds (1) of the constitutional provision setting 
up the post office and (2) that the individual pays the Government to deliver mail 
unopened. The court cited Hester v. United States (265 U. S. 57), admitting 
the testimony of Federal officers who had trespassed on the land of the de- 
fendant to watch him hand a bottle of whisky to another from 100 yards dis- 
tance. Mr. Justice Holmes, referring to wiretapping as “dirty business,” dis- 
sented on the ground that as wiretapping was a crime under State law, the 
judicial branch of the Government should not encourage the prosecuting forces 
of the Government to break the law. He expressly declined to state his position 
on the constitutional questions presented. Mr. Justice Brandeis dissented on 
the same ground and on the ground that the fourth amendment covered all in- 
vasions of privacy, but was phrased in words covering only those invasions com- 
mon at the time the Constitution was written. He also held that the use of 
evidence obtained by wiretapping was a violation of the fifth amendment. 
Justices Butler and Stone also dissented on constitutional grounds. 

Nardone v. United States (302 U. 8S. 379, 82 L. Ed. 314 (1987)) concerned a 
conviction for smuggling liquor in which essential evidence was obtained by 
wiretapping. This was after the enactment of the Communications Act of 1934, 
and the court, through Mr. Justice Roberts, held that section 605 of the Com- 
munications Act prohibited the use of such evidence. Justices Sutherland and 
McReynolds dissented. 

The pertinent section of the Communications Act of 1934 prohibits unauthor- 
ized divulgence of wire or radio messages hw the carrier and provides: 


“and no person not being authorized by the sender shall intercept any communi- 
cation and divulge or publish the existence, contents, substance, purport, effect, 
or meaning of such intercepted communication to any person; and no person not 
being entitled thereto shall receive or assist in receiving any interstate or foreign 
communication by wire or radio and use the same or any information therein 
contained for his own benefit or for the benefit of another not entitled thereto; 
and no person having received such intercepted communication or having become 
acquainted with the contents, substance, purport, effect, or meaning of the same 
or any part thereof, knowing that such information was so obtained, shall divulge 
or publish the existence, contents, substance, purport, effect, or meaning of the 
same or any part thereof, or use the same or any information therein contained 
for his own benefit or for the benefit of another not entitled thereto :” 

More recent cases have held that evidence which could not have been obtained 
had the Government not tapped the defendant’s wires was inadmissible; Nardone 
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v. United States (308 U. 8. 338, 84 L. Ed. 307 (1939) ) ; that intrastate communi- 
cations came within the protection of the first Nardone case, Weiss v. United 
States (308 U. 8. 321, 84 L. Ed. 298 (1939) ) ; and that if a tap is used, defendant 
may examine records of material taken from the tap and cross-examine Govern- 
ment witnesses as to where and how they got their evidence, United States v. 
Coplon (185 F. (2d) 629 (C. A. 2d (1950), Cert. Den. 342 U. S. 920, 96 L. Ed. 690). 
Evidence acquired by a detectaphone applied to the wall of the office adjacent to 
defendant’s is admissible, even as to the defendant’s end of telephone conversa- 
tions, Goldman vy. United States (316 U. S. 129, 86 L. Ed. 1322 (1942)): and it is 


up to the courts of the several States whether wiretap evidence is admissible in 
State court trials, Schirartz v. Teras (344 U. S. 199, 97 L. Ed. 231 (1952) ). 
B. On the practical level, one of the prime safeguards against wiretapping is 


the trouble to which the Government must go to maintain a continuous watch. 
According to the testimony of Mr. Miles McDonald, district attorney of Kings 
County, N. Y., before the subcommittee of the House Committee on the Judiciary, 
this operation requires the full on-duty time of six men. Technological advances, 
however, may eventually reduce or eliminate the need for manpower. 


III. RECOMMENDATIONS REGARDING PROPOSED LEGISLATION 

It should be observed first of all that a large number of bills have been intro- 
duced in previous sessions of Congress to permit wiretapping by Federal law- 
enforcement officers and the evidence thereby obtained to be introduced into 
court None has become law. Under the present law, the various Attorneys 


General since the adoption of section 605 of the Communications Act have uni- 
formly interpreted the words “intercept and divulge” to include in the prohibi- 
tion of that section only the divulgence of intercepted material; so wiretapping 
is done, but evidence derived therefrom is not used in court. 

It is the position of this committee that under standing United States Supreme 
Court decisions the Federal Constitution does not prohibit the use of wiretap 
evidence in court. It is further the position of the committee that the minimal 
rights guaranteed the individual by the Constitution may be implemented by act 
of the Congress, and that this is a suitable area for such implementation. As a 
matter of policy, this committee feels that wiretapping is an evil which generally 
ought to be prohibited by law. In general, Americans should have an enforceable 
right to speak freely over the telephone. Although the right to be secure from 
the introduction of wiretap evidence in court is directly valuable only to those 
whom the Government may prosecute, the right not to be spied on is valuable to 
all. No government, however benign, should invade the right to privacy which 
is one of the factors making American citizenship so valuable. 

Chief among those circumstances which some allege might justify tapping 
wires is a threat to the national security. Since most of the evidence upon 
which the threat of internal subversion can be evaluated is not available, the 
committee is in no position to determine whether the present threat is great 
enough to justify departure from the normally sound policy of prohibiting wire- 
tapping altogether 

The committee does wish to make clear, however, its belief that certain 
steps should be taken by the Congress in making this policy of determination. 
Before deciding, Congress, through the appropriate committee or subcommittee, 
should have before it all possible evidence as to (1) the extent of the threat 
to be combated; (2) the material which could be introduced in criminal pro- 
ceedings under any contemplated statute and (3) the probable effectiveness 
of the contemplated measures. The committee feels that it is incumbent on 
anyone supporting the authorization of wiretapping to bear the burden of proof 
in all three of the above respects 

If, upon adequate showings, Congress should decide that a law is necessary 
to permit the use of wiretap evidence, this committee believes that at least 
certain safeguards should be included in any such law to minimize the infringe- 
ment of our rights and to assure that wiretapping will be used only where 
necessary to the purpose for which authorized. This committee is opposed 
to both of the aforementioned bills in their present form, as neither includes 
the minimum safeguards deemed necessary. 

The provision that such authority be granted only to Federal judges seems 
essential. The safeguard that “unauthorized” wiretapping be made a crime also 
seeins necessary, though further clarification should be made with regard to 
the rights of State and local officials in this field under State legislation. 


‘Presently many State and local officials are engaged in wiretapping under State 
authorization. New York is an example of such a State. 
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Perhaps a provision should be inserted granting an individual right of action 
for punitive damages against any person, whether in the course of a government 
investigation or not, who illegally taps his telephone wire. A bill should in- 
clude a provision clarifying its relationship to section 605 of the Communica- 
tions Act, and perhaps amending the key words of that act to read “intercept 
or divulge.” 

Although under the present rules of discovery the accused probably would 
have ample opportunity to examine a complete transcript of all conversations 
intercepted along with the right to introduce any additional relevant parts 
thereof into evidence that might be deemed helpful to his defense, further 
eXamination should be given to the need for spelling out such precautions. 
Technical information with regard to the detection of “forged” recordings does 
not appear to have been available to the House committee considering the 
legislation. Such advice might be helpful in reducing the possibilities of such 
evidence being distorted and might accordingly increase the reliability and 
weight of such evidence in court. some provision should be made for all origi- 
nal recordings to be kept under seal as soon as obtained and the tampering or 
altering of any such recordings should be made a felony. Under no circum- 
stances should evidence obtained before the effective date of the act be ad- 
missible, as would be authorized by H. R. 8649. 

In order that Congress be assured of an opportunity to reexamine the effective- 
ness of this legislation and also to correct possible abuses in the light of its 
operation any such act should extend for a limited duration. Further, court 
orders authorizing wiretapping under such legislation should expire within a 
given length of time, as set out in S. 6229. 


In view of the experience of New York oflicials with the importance of secrecy 
in the wiretapping procedure, it might be wise to incorpdrate a provision setting 
forth certain secrecy precautions. Applications to the court could be in the 
form of an affidavit by a designated oflicial of the agency desiring to make such 


a tap and should set forth therein all facts necessitating such authorization. 
This application could be made in private to the judge in his chambers and could 
be kept under lock and key at least until the anthorization had expired. 

It has also been suggested for the sake of efficiency and authenticity that 
the wiretapping function be delegated only to the FBI. Other governmental 
agencies making investigations could then as they apparently do. now, work in 
conjunction with the FBI in the wiretap phase. 

These bills appear to restrict the use of information derived from wire- 
tapping to investigations and judicial proceedings brought by executive agencies, 
but it might be wise further to prohibit expressly any use of wiretapping or 
the evidence therefrom by other governmental bodies such as congressional 
committees. 

Several points on the general subject of wiretapping should be discussed 
briefly in this report. First it should be understood that the exclusion of wire- 
tapping evidence from court proceedings is based only on the ground that as 
a matter of policy courts should not consider evidence acquired by the Govern- 
ment in violation of the law. Since section 605 of the Communications Act 
prohibits the divulgence of such communications, the courts have excluded such 
evidence. England and Canada have no such doctrines. It seems clear that the 
basis for any exclusion of any such evidence has not been it8 untrustworthiness. 
With certain precautions such evidence might be the most reliable evidence 
that could be obtained and introduced in some types of proceeding. 

Second, a similarity can be shown to the search and seizure and self-incrimin- 
ation prohibitions of our Constitution although their application to wiretapping 
was rejected in the five to four opinion of the United States Supreme Court in 
Olmstead vy, United States, supra. For those who feel the analogy has merit it 
should then be pointed out that under proper judicial supervision as outlined 
herein wiretapping authorization would differ from the process of issuing a 
warrant for a search and seizure primarily in the aspect of the secrecy of wire- 
tapping as against the element of knowledge that usually exists in such a 
search and seizure, 

The supporters of legislation authorizing wire tapping have suggested that 
its enactment would effectively put everyone on notice that telephone com- 
munications were not necessarily private and therefore would be a warning 
against making incriminating statements in that type of communication. But 
notice that you are deprived of a right is a poor substitute for the right itself. 
It might also be pointed out that if the supporters are correct in this view, 
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the potential value of any wiretapping in future investigations will be cor- 
respondingly diminished. 

It has been argued that we can depend on the Attorney General not to use 
wiretapping to excess without relying on the courts. In answer, it should be 
pointed out that if the practice were legal and the evidence obtained thereby 
admissible, it would be the Attorney General's duty to tap wires whenever he 
thought that to do so would be effective. He should not, therefore, have to 
guard those whom he should prosecute against his legal attempts to procure 
evidence against them. 

IV. CONCLUSION 


The burden of proof in showing the Congress that there is a need for legislation 
authorizing wiretapping should be borne by those advocating it. Since snch 
legislation would necessarily derogate from the individual’s freedom and right 
of privacy, it should be considered only after a congressional determination that 
the advantage in safeguarding our national security outweighs the disadvantage 
to individual rights. If such legislation is then determined necessary, careful 
thought must be given to minimizing the accompanying impairment of individual 
privacy and freedom. 

hose bills now under consideration by Congress are not acceptable. In their 
forms, they fail to contain even the following minimum safeguards: 
(1) Supervision by a court upon written showings by the Government; (2) pro- 
hibition of unauthorized wiretapping together with clarification of the Federal- 
State relationship on the subject; (38) limitation of scope to specified crimes 
regarding national security; (4) provisions to assure security of material ob- 
tained; (5) limitation of authorization to the FBT; (6) limitation of the duration 
of both the act itself and the periods of each judicial authorization; and (7) 
prohibition against the use of evidence obtained prior to the effective date of the 
act. 

In consequence, this committee opposes the proposed legislation and respect- 
fully recommends that the board of managers adopt this report as the report of 
the Chicago Bar Association and take whatever further action relative thereto 
it deems advisable. 


present 


AMERICAN JEWISH CONGRESS, 
COMMISSION ON LAW AND SocrAL ACTION, 
New York 28, N. Y., April 30, 1954 
Hon. WILLIAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington 25, D. C. 


My Derar SENATOR LANGER: I enclose five copies of a memorandum on behalf 
of the American Jewish Congress on the pending wiretapping bills. I hope you 
will arrange for its inclusion in the transcript of the current hearings on those 
bills 

Secause the committee is now considering these proposals, I have taken the 
liberty of sending copies to each member of the committee rather than sending 
a supply for the entire committee to you. 

Thank you for your cooperation. 

Sincerely yours, 
HERMAN L. WEISMAN, Chairman. 


STATEMENT OF THE AMERICAN JEWISH CONGRESS ON BILLS CONCERNING 
WIRETAPPING 


The American Jewish Congress is a voluntary association of American Jews 
committed to the dual and, for us, inseparable purposes of defending and extend- 
ing American democracy and preserving our Jewish heritage and its values. 

The American Jewish Congress has, therefore, always been unequivocally 
opposed to communism, fascism and all other forms of totalitarianism. We know 
full well the meaning and nature of Communist tyranny and of its debasing and 
dehumanizing effects on all who have been forced to live under its dictates. As 
Jews we are particularly mindful of the campaign of cultural genocide directed 


against ethnic and religious minorities in Communist and Communist-dominated 
lands. 


Together with all Americans who prize the blessings of freedom, we have re- 
peatedly affirmed our readiness to make those personal and collective sacrifices 
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reasonably calculated to safeguard our democracy. But we are not persuaded 
that our Nation’s security is enhanced when we resort to measures that violate 
the essential liberties whose preservation is our basic purpose, In any event, 
proposals offered in the name of security that infringe upon such liberties should 
be most carefully weighed. 

The American Jewish Congress is opposed to the enactment of the wiretapping 
measures now being offered to the Congress. These measures, we believe, 
gravely violate the right to privacy, one of the most basic of all rights guaranteed 
by a free society. Political surveillance of private conversation is one of the 
distinguishing characteristics of all totalitarianism; it is abhorrent in any demo- 
cratic society. 

Resort to such measures could be justified only if there is unanswerable 
demonstration that they will yield results clearly decisive for our national 
security. We submit that no such demonstration has yet been made. To in- 
tercept a single remark of a suspect that might possibly be of relevance would 
require listening to hundreds of the intimate personal, business, and professional 
confidences and conversations of innocent and loyal persons. The sense of dis- 
trust and disquiet that must inevitably follow the awareness that anonymous 
Government agents may be listening into one’s most private conversations can 
have a shattering effect on the morale of our community. 

There has been no showing that our national security hangs on so slender a 
thread as to justify recourse to such measures and we are confident that there 
are other and more effective methods of protecting ourselves against disloyalty 
and treason. 

In this memorandum, we have confined our comments to two bills now before 
this Committee: S. 3229, introduced by Senator McCarran on March 31, and 
H. R. 8649, passed by the House of Representatives on April 8. Both bills 
would permit the introduction in court of evidence hereafter obtained by wire- 
tapping, provided the tap had first been approved by a Federal district judge. 
H. R. 8649 would also permit use of wiretap evidence heretofore obtained with 
the approval of the Attorney General. S. 3229 would make all other wiretapping 
punishable as a crime: Both bills are limited to cases in which crimes affecting 
national security are committed or suspected. 

At present, section 605 of the Communications Act of 1934 provides that no 
person shall “intercept * * * and divulge or publish” any telephone communica- 
tion. Despite this provision, wiretapping is widely practiced not only by the 
Department of Justice but by State law enforcement agencies. Indeed, dis- 
cussion of the pending wiretapping proposals has proceeded largely on the 
assumption that this activity is entirely legal. The Department of Justice 
has consistently taken the view (a) that the act prohibits interception only 
when coupled with divulgence and (b) that communication of the contents of 
a tap by one Government agent to another is not divulgence within the meaning 
of the act. Since no conduct deemed legal by the Department is likely to be 
prosecuted, the result is that there is no effective ban on wiretapping. 

The Department’s strained interpretation of the statute has not been upheld 
by the Supreme Court, despite assertions to that effect by proponents of H. R. 
8649 in the House of Representatives. The Court has never been given an 
opportunity to rule on the question because the Department does not prosecute 
wiretappers. Hence, the only way in which wiretapping questions come before 
the Court is in cases in which wiretap evidence is used in prosecutions for other 
crimes. In such cases, the Court has consistently ruled against use of the 
evidence. (The suggestion sometimes made that these decisions of the Court 
depart from the intent of Congress in adopting the Communications Act has 
no foundation whatever.) The only judicial expression on the validity of wire- 
tapping itself is that of Judge Learned Hand who has stated it is “well-settled 
law that ‘wiretapping’ is forbidden by statute.” United States v. Coplon (185 F. 
(2d) 629, 636 (1950)). Certainly there is every reason to believe that the laws 
of some States permitting use of wiretap evidence in court are wholly illegal, as 
Representative Dodd suggested in the House debate on April 7 and 8 (4550).? 

We therefore urge adoption of a bill making clear what we believe to have been 
the intent of section 605, that all wiretaps are illegal and punishable. 'The latter 
objective would, of course, be achieved by S. 3229. 

Protection of national security sometimes warrants measures that otherwise 
would not be justified. But Congress should require of the executive department 


1 References are to the Congressional Record for April 7 and 8, 1954. 
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a more convincing showing of necessity than has yet been given before it confers 
on it this dangerous power. Justice Jackson has just had occasion to say, on 
behalf of the Supreme Court, that “science has perfected amplifying and record- 
ing devices to become frightening instruments of surveillance and invasion of 
privacy, whether by the policeman, the blackmailer, or the busybody.” Jrvine v. 
California, decided February 8, 1954 (22 U. 8S. L. W. 4119, 4120.) Congress has 
the ultimate responsibility to see that this threatening development is kept 
within bounds 

Neither the report of the House Committee on the Judiciary accompanying 
H. R. 8649 (H. Rept. No. 1461, 83d Cong., 2d sess.) nor the debates in the House 
of Representatives supply any substantial evidence requiring this backward 
step. On the contrary, several Congressmen with long experience as prosecutors, 
including Representatives Thomas and Dodd (the latter was once an FBI agent), 
insisted that resort to wiretappjng is not necessary and must do more harm than 
good Up to now, Congress has rejected repeated demands from the Department 
of Justice that it authorize wiretapping. The matter was fully discussed in 
Congress in 1941, on the brink of our entry into World War II. Congress con- 
clude then that the need to take that step had not been shown. No more con- 
vincing showing is now offered. In the words of Representative Thomas, “We 
have fought two wars without this, and we have won them” (4534). 

Dov of Communists have been brought to book without using wiretap evi- 
dence and the House debates reveal that no more than seven persons would be 
prosecuted if use of previ usly obtained w iretap evidence was permitted. Rep- 
resentative Curtis, who pointed this out, rightly said, “I would rather see seven 
Communists go unpunished than contribute in such a way to the undermining of 
the procedural foundations upon which our liberties and the future glory of our 
country rests” (4624) 

It is no answer to say that we must engage in this “dirty business” because 


espionage and treason are likewise “dirty business.” The argument that only 
traitors are injured by wiretapping is specious. In the words of Representative 
Dodd, those who make this argument “have no conception of the nature of a 
right Besides being the lowest form of authoritarian propaganda, it is also 
the 1 { ibtle and deceitful What has happened in this Nation when re- 
sponsible men make such an argument for this kind of legislation?’ (4550) 


Finally, neither the report nor any supporter of the bill has answered the 
argument that wiretap evidence is inherently dangerous because of its great 
susceptibility to abuse. Representative Rogers and others pointed out in the 
House debates that to permit wiretapping even for limited purposes puts “temp 
tation in the way of politically unscrupulous or totalitarian-minded officials” 
(4520) Furthermore, we are informed that wiretap recordings can be and have 
been altered in a fashion that defies detection. Sentences, single words, and 
even Parts of words can be excised. Yet, when an altered recording is replayed, 
it carries all the conviction of a direct genuine reproduction of the speaker’s 
original words. This possibility of abuse should be looked into further before 
Congress takes this step. 

The constitutional fathers found it necessary to provide in the fourth amend- 
ment an express provision against unwarranted searches and seizures. They 
did not, of course, include a prohibition of wiretapping, but it is plain that 
that practice is of the same nature as the practices with which they were 
familiar and which they found it wise to condemn. The invasion of privacy by 
Wiretapping is one of those practices that must be opposed “because they en- 
courage the kind of society that is obnoxious to free men.” Walder v. United 
States decided February 1, 1954 (22 U. S. L. W. 4095, 4096). In the words 
of an editorial in the Wall Street Journal of November 19, 1953, “It couid 
create an atmosphere in which people would be afraid to talk on the telephone 
about anything.” 

We urge, therefore, that the only need now is for clarification of the prohibition 
of wiretapping contained in the Communications Act. Both tapping and the 
use of wiretap evidence should be barred. Having made this clear, we deem it 
appropriate also to comment on specific aspects of the bills now under consid- 
eration. We do this not to suggest correction of defects but rather to point 
out the evils that are almost certain to inhere in any proposal that rests on the 
assumption that this dangerous weapon can be kept under control. As will be 
noted in the following paragraphs, S. 3229 is less objectionable than H. R. 8649; 
yet it too omits many provisions that would minimize the harm that can 
result from this form of eavesdropping. 
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1. Prohibition of wiretaps.—We regard as the chief virtue of S. 3229 the 
express provision making it a crime to tap wires except as permitted under 
the other terms of the bill. As already noted, this is a much needed provision. 
Representative Celler referred to evidence that “there are million and millions 
of wiretaps, good ones and bad ones, by the FBI, the police, the armed services, 
business executives, investigating committees, and labor unions” (4619). If 
there is need to protect the people against agents of foreign nations, there is also 
a need to protect them against deprivation of their liberties by overzealous or 
unscrupulous agents of their own Government. 

Members of the House Judiciary Committee explained the omission of a pro- 
vision making unauthorized wiretaps punishable on the ground that that was 
a matter in the jurisdiction of the Committee on Interstate and Foreign Com- 
merece. The Senate is not bound by this consideration, as shown by the fact 
that Senator McCarran has found it appropriate to include the prohibition and 
penalty provisions in his bill. 

2. Court approval.—sS., 3229 provides that wiretaps shall be made only with 
the approval of a Federal district judge. H. R. 8649 would permit the use in 
evidence of wiretap evidence obtained in the future only if the tap was made 
with such judicial approval. Unlike S. 3229, it would permit use of evidence 
obtained in the past without judicial approval. Several Representatives sug- 
gested that this was to create an unreasonable and hence unconstitutional dis- 
tinction between past and future offenders. It was also urged that the provision 
had a distinctly ex post facto quality, even if it was not unconstitutional. With- 
out attempting to explore these issues, we suggest only that it hardly seems 
worth while to take so widely criticized a step solely to place on trial some seven 
uccused persons, persons whose effectiveness as enemy agents has long since 
been destroyed. 

3. Batent of judicial scrutiny.—We have already noted that wiretapping is an 
invasion of privacy of the kind guarded against in the fourth amendment, which 
bars searches and seizures, except those made with a warrant, issued “upon 
probable cause, supported by oath or affirmation, and particularly describing 
the place to be searched, and the persons or things to be seized.” 8S. 3229 in 
effect makes this requirement applicable to applications for wiretaps. The 
application must be “supported by the authorizing certificate of the Attorney 
General and such oral and other evidence as the judge may require to determine 
whether there is reasonable ground for belief that such interception will result 
in the procurement of evidence of the commission of any such crime.” The 
order signed by the judge must “specify the person or persons whose communica- 
tions may be intercepted, the purpose of such interception, and the identity of 
the individual or individuals authorized to make such interception.” H. R. 8649 
would require only that a judge be satisfied that “there is reasonable cause to 
believe that such crime or crimes have been or are about to be committed and 
that the communications may contain information which would assist in the 
conduct of such investigations.” This is a far looser requirement than is con- 
tained in 8. 3229. The application may be made without an authorizing certifi- 
cate from the Attorney General. Any communications may be intercepted that 
may merely assist in the conduct of investigations. The court order need not 
contain specifications of the person or persons whose communications are to be 
intercepted, the purpose of the interception, or the identity of the person who 
is to make the interception. 

The same considerations that prompted the careful limitations of the fourth 
amendment on searches and seizures apply to wiretaps; hence, similar limita- 
tions should be made. Inded, without such limitations, the requirement of a 
court order is illusory. Bench warrants are required by the fourth amendment 
“so that an objective mind might weigh the need to invade that privacy in order 
to enforce the law. ‘The right or privacy was deemed too previous to entrust to 
the discretion of those whose job is the detection of crime and the arrest of 
criminals.” McDonald v. United States, 335 U. S. 451, 455-456. Plainly, courts 
cannot “‘weigh the need” on the basis of the meager showing that would be 
made under the House bill. 

Even under §S. 3229, however, the protection of purely private matter intended 
by the fourth amendment would not be achieved. The amendment provides that 
search warrants must describe the “things to be seized.” This insures against 
seizure of innocent material. But no limitation that a judge can put in an order 
authorizing a wiretap can prevent interception and recording of all the con- 
versations on the intercepted line. 
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4. Time limits on orders.—S. 3229 would make court orders good for only 6 
months, renewable for another 6 months. Under H. R. 8649, however, a court 
order once granted would permit taps to be made on a line at any time or times 
in the fut ang to be continued indefinitely. Representative Curtis appro- 
priately criticized this aspect of the bill in the House debate (p. 4623). 

5. Multiple tups.—S. 3229 would permit wiretaps only by the Department of 
Justice H. R. 8649 would permit taps by specified agencies of the Justice, Army, 
Air Force and Navy Departments, subject to the requirement of the Attorney 
General’s approval. There is no reason to permit tapping by Departments other 
than Justice The investigation of suspected criminal activities is the responsi 
bility of that Department. When other Departments come upon indications 
that treason, sabotage or other security crimes are being committed, they turn 
the case over to the Justice Department. This was made plain by Deputy At- 


tornev General William P. Rogers at the hearings before the House Committee 





(hearings, pp 31-34). The House hill creates the possibility of several taps ou 
the s é re rhe requirement of approval by the Attorney General wouid 
n necessarily eliminate that possibility. 

6. Public phone Both S. 5229 and H. R. 8649 would sanction taps of public 


as well as private phones Qn the theory that a subversive agent may occa- 
sionally use a telephone booth in a corner drugstore, the Government would be 
allowed to listen in on the conversations of all who use that phone. Yet the 
vast bulk of the calls will be made by persons in whose affairs the Government 


has no concern and will be of a most personal nature. Wiretaps on phones 


installed for the use of the public should therefore not be sanctioned. 

7. Multiple applications.—Both bills, while requiring a court order, would 
still permit unlimited “shoppi around” to find a favorable judge; an appli- 
cation that had been denied by one or more judges could still be made to and 
eranted by another judge This could be avoided or at least curbed by requiring 
that applications state whether similar applications had been made to any other 
judge In the alternative, authority to approve wiretap applications should be 


confined to a single judge in each district, assigned by the senior judge or by an 
appellate court. 

8 Permanent legislation Both S. 3229 and H. R. 8649 propose a permanent 
change in the law, authorizing the use of wiretap evidence not only in the present 
emergency but at any time in the future. Both Representatives Feighan and 
lbodd urged that the bills should have terminal dates. The former suggested 
that the terminal date be the defeat of the Communist world conspiracy (p. 4545) 
The latter suggested that authorization to use wiretap evidence should be made 
for not more than 1 year, at the end of which time the Attorney General should 
be required to inform Congress “how many wiretaps were authorized, how much 
information was obtained and used for prosecution purposes in our Federal 
courts” (p. 4950). Representative Dodd's proposed amendment to this effect 
was defeated by a vote of 157 to 77 (pp. 4630, 4634). <A power of this kind, once 
given, is always hard to withdraw. Congress certainly has the right to require 
the Ilvepartment of Justice to show that its continuation is necessary and that 
no abuses have resulted. 

9. Annual reports.—Neither S. 3229 nor H. R. 8649 contain provisions that 
would assure to Congress and the public the information concerning the scope of 
wiretapping that they need to be able to decide whether the practice has gotten 
out o° hand. Even without the time limitation suggested in the preceding para- 
graph, there should be provisions requiring the Attorney General to report an- 
nually the number of taps sought, authorized, and made during each vear, the 
reasons for the rejection of applications by the courts, the use to which evidence 
obtained by the taps was put, the crimes that justified the taps, and the court 
cases in which wiretap evidence was used. Such reports should be made to the 
public as well as to Congress so that both may view the matter in perspective 
and decide whether there has been any large-scale invasion of the privacy that 
has long been regarded as a precious right of citizens in a democracy, a right 
that assures to our citizens a feeling of security in their private affairs that is 
denied to the unfortunate subjects of Communist regimes. 

Respectfully submitted. 

HERMAN L. WEISMAN, 
Chairman, Commission on Lai and Social Action, 
American Jewish Congress. 
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CONGRESS OF INDUSTRIAL ORGANIZATIONS, 
Washington, D. C., May 11, 1954. 
Hon. WILLIAM LANGER, 
Chairman, Judiciary Committee, 
United States Senate, Washington, D. C. 

DEAR SENATOR LANGER: I am enclosing herewith a statement of the position 
of the Congress of Industrial Organizations on the serious question of wire- 
tapping. 

This statement, which fully explains the position and thinking of the CIO on 
this subject, does not, in my opinion, require elaboration. Therefore, we are 
requesting that this statement be incorporated into the record of the committee, 
and we will not require the committee's time to hear the presentation of this 
statement. 

Knowing well that all the members of the committee recognize the seriousness 
of this subject, we are confident that our views will be given careful attention. 

Thanking you for your courtesy in this matter, I am, 

Sincerely yours, 
Ropsert OLIVER, 
Assistant to the President. 


STATEMENT OF THE EXECUTIVE BOARD OF THE CONGRESS OF INDUSTRIAL ORGANIZA- 
TIONS ON WIRETAPPING, ADOPTED SUNDAY, May 10, 1954 


Che members of the CIO, as well as millions of other Americans, find the 
idea of wiretapping obnoxious to their most basic traditions. Organized labor, 
indeed all the working people of this country, have a particular stake in demo- 
cratic procedures. Civil liberties is more than a theoretical idea to us; under 
the protection of the American idea of civil liberties, we have been able to es- 
tablish the worth and dignity of the American laboring man and woman and 
to gain for ourselves not only vast improvements in our standard of living but 
recognition of our basic rights to organize, to spcak as a group, to have some 
voice in the determination of our fates. We know what freedom means, and we 
know from watching the experience of labor in totalitarian countries, what the 
loss of freedom can mean. That is why we ejected the agents of totalita.1anism 
from our own councils; that is why we oppose the use of the methods of cotali- 
tarianism by anybody, anywhere, at any time. 

Wiretapping is offensive to our concept of fair play and invades the security 
of the individual. As you have no doubt heard many times during these hear- 
ings, Justice Holmes called wiretapping dirty business, and Justice Brande's 
recognized it as an instrument of tyranny and oppression. These are strong 
words, but there are perhaps no words too strong to express the general feeling 
of revulsion of the American people against this ugly practice. It is significant 
that even those who, like Attorney General Brownell, propose to permit wire- 
tapping under certain conditions, indicate their agreement with this general dis 
taste for snooping.’ 

Nevertheless, this invasion of privacy has become a habitual publie and private 
practice ; the dirty business has become a big business. It is estimated that there 
are more than 100,000 wiretap instruments in use in this country, and there is 
general recognition that private and business phones zgre tapped in order to spy 
on unions, business partners, political rivals, and possibly erring husbands or 
wives. Nearly everyone in Washington takes it for granted that, in addition 
to the taps authorized expressly by the Attorney General, there is constant and 
widespread tapping by Federal agencies. Congressman Celler has testified be- 
fore the House Judiciary Subcommittee considering this problem of wiretapping 
that it would be naive to believe otherwise. He also highlighted another com- 
monly accepted belief, that Members of Congress and Government officials fre- 
quently fear to use the telephone for matters of importance, a fear which is shared 
by individuals throughout the Nation. 

Wiretapping is one of the worst kinds of snooping; it exposes many innocent 
bystanders for each person whose line is tapped; it exposes every area of per 
sonnl life in addition to conversations concerning the subject under investigation. 
And it puts in the hands of the snooper the most private information about un- 
Suspecting persons. Clearly, many of those into whose hands this information 
comes find difficulty in resisting the temptation to use it for their own gain. 


1 Brownell, The Public Security and Wiretapping, 29 Cornell Law Quarterly 195 (1954) 
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We believe this notorious practice of wiretapping has spread for two reasons: 
The lack of any adequate penalties for the interception of information, and the 
legal interpretation of section 605 of the Federal Communications Act which 
treats that section as prohibiting only tapping and divulging, and not tapping 
alone. That interpretation is disputed by many eminent attorneys, but it has 
had the approval of a succession of Attorneys General, and is relied upon by 
those who wish to justify wiretapping. Although the Supreme Court has ruled 
that evidence obtained either directly or indirectly by tapping is inadmissible in 
a Federal court, the tapping goes on. 

We believe that Congress should act at once to impose severe penalties for 
unauthorized interception of wire communications. Senator McCarran’s pro- 
posal in his bill (S. 3229) that such a prohibition be made a part of the civil 
rights chapter of the Criminal Code seems most appropriate to us. We also 
urge that any person whose rights have been so invaded should have a direct Fed 
eral civil right of action for punitive damages against the wiretapper. 

In the light of our—and other Americans’—view of wiretapping and similar 
invasions of privacy, the recent increase in demands for a law which would 
authorize tapping and make evidence procured by it, under certain circumstances, 
admissible in Federal courts, raises many serious questions. We are concerned 
with whether or not there is a real need for this particular form of police inves 
tigation, which the Director of the FBI has described as “archaic and ineffi 
cient.” * We recall that the late Philip Murray, in discussing the values for 
which World War II was being fought, cited the axiom, “the dumber the cop, 
the bigger the nightstick,” * and we believe that the altertness and ingenuity of our 
security. agencies would not be well served, but might tend to become flabby, by 
relying upon the dangerous illusion that spies and saboteurs can be caught by 
eavesdropping on private conversations carried on over common carriers. 

The Concress, in determining what kind of legislation, if any, to reeommend 
in this field, is respectfully urged to consider most carefully these underlying 
problems and to remember that our democratic values have been the source of 
our greatness, 

We yield to no group in our support of effective measures to block Soviet es- 
pionage and sabotage in our country. But the proponents of wiretap legislation 
have failed to make out a case for the effectiveness of wiretapping and of wire- 
tap evidence in this field. The dangers inherent in this invasion of our basic right 
of privacy far outweight any showing that has been made for wiretapping as 
an arm of national security. Weighing the various considerations, the CIO 
urges the rejection of all the proposed bills and the strengthening of section 605 
of the Federal Communications Act so that it will prohibit in so many words the 
act of making the tap, with adequate penalties for violation as already indicated. 


May 18, 1954. 
Hon. ALEXANDER WILEY, 
United States Senate, Washington 25, D. C. 

Dear SENATOR WILEY: In connection with the current study of wiretapping 
legislation being undertaken by your subcommittee, we have been informed 
by the subcommittee staff of your interest in obtaining expressions of opinion 
by interested individuals and groups. 

With the thought in mind of possibly rendering assistance to your subcom- 
mittee, the undersigned have prepared the enclosed memorandum on proposed 
Federal wiretapping legislation. As members of the bar we have felt some 
responsibility to study and analyze proposals for legislation in a field of such 
far-reaching importance to the legal profession and the public at large as this 
one. We hope that the results of our study will be of some use to you in your 
consideration of current legislative proposals. 

If, in your opinion, the enclosed memorandum is a useful contribution, we 
should be glad to have yon make it a part of the printed record of your hearings. 

Respectfully, 
Lioyp N. CUTLER. 
CHARLES A. HorskKy. 
HERBERT L. PACKER. 


2Tetter from J. Edgar Hoover, note, 53 Harvard Law Review 8638, at 870 (1940). 
* What Are We Fighting For? A symposium conducted by the St. Louis Post-Dispatch, 
1948, pp. 98, 100 








WIRETAPPING FOR NATIONAL SECURITY 245 


PROPOSED FEDERAL WIRETAPPING LEGISLATION 


SUMMARY 


This memorandum first considers the comparative merits of two bills pres- 
ently pending in the Congress which deal with the subject of wiretapping: 
H. R. 8649, as passed by the House of Representatives, and 8. 3229, presently 
pending before the Senate Judiciary Committee. 

We believe that S. 3229 is greatly preferable to H. R. 8649, because of the 
strict limitations and safeguards which are contained in the Senate bill but 
omitted in the House bill. However, we believe that certain additional safe- 
guards are also required if the use of wiretap evidence is not to make serious 
inroads on the right to a fair trial. If evidence based on wiretapping is to 
be used in criminal trials, the destruction, editing, or alteration of recordings 
and other data obtained in the course of wiretapping should be prohibited, 
and these recordings and other data should be made available for the defendant’s 
inspection. 

We favor the addition of these safeguards to S. 3229 and recommend that 
this bill be enacted in preference to H. R. 8649. However, if H. R. 8649 is 
preferred by the Senate Judiciary Committee, we recommend that it be amended 
to include the same amendatory provisions as we propose for S. 3229. 


ANALYIS OF PENDING LEGISLATION 


If legislation is to be passed authorizing wiretapping and the use of wire- 
tap evidence in Federal prosecutions, the legislation should be drafted so as 
to permit this generally undesirable practice only to the extent absolutely 
required by considerations of national security and subject to procedural safe 
guards designed to minimize its impact on the right to a fair trial enjoyed 
under our Constitution. 

H. R. 8649, as passed by the House of Representatives and presently pending 
before the Senate Judiciary Committee, falls far short of achieving these obiec- 
tives. It is a loosely drawn piece of legislation which, if enacted, would doubt- 
less require years of litigation to clarify its ambiguities. It contains a number 
of undersirable features which have no significant connection with the interests 
of national security. 

Fortunately, there is also pending an alternative bill which recognizes the 
dangers inherent in legalizing wiretapping and which grants a limited right sub 
ject to a number of desirable restrictions. This is S. 3229, intreduced on March 
31, 1954, by Senator McCarran, the ranking minority member of the Senate 
Judiciary Committee. 

S. 3229 is preferable to H. R. 8649 in the following respects : 

1. S. 3229 makes all wiretapping, except as specifically authorized, a crime. 
Today, the only legal prohibition against wiretapping is section 605 of the 
Communications Act of 1934 which makes it unlawful to intercept and divulce 
a wire communication. There is no justifiable excuse for wiretapping by private 
individuals or by public officers who have been unable to obtain whatever author- 
ization may be required by law. The mere act of unauthorized wiretapping 
should be made a crime, regardless of whether it can be proven that the inter- 
cepted communication has been divulged. This result is accomplished by S. 3229. 
However. H. R. 8649 contains no such provision and is therefore objectionable. 

2. S. 3229 is not retroactive. H. R. 8649, on the other hand, would permit 
the introduction into evidence in criminal prosecutions of testimony hased on 
wiretapping done in the past. Any evidence so obtained and disclosed by the 
tapper to his superiors in the past was illegally obtained and disclosed. This 
retroactive feature of H. RK. 8649 would thus breach the long-established rule 
of Weeks v. United States (232 U. S. 388 (1914)), that illegally obtained evi- 
dence may not be used in the Federal courts. While there may be no substan- 
tial question as to the constitutionality of such a retroactive change in the rules 
of evidence, the practical result of such a change would be most unfair. It 
would mean that evidence obtained contrary to law, and without any effective 
regulation or supervision by prosecuting attorneys or the courts, could be used 
indiscriminately against potential defendants, even though the tap was made 
under such improper circumstances that even if a Federal judge had been asked 
to authorize it in advance, he would have refused to do so. The desirability of 
punishing a specific individual for past offenses provable only by illegally ob- 
tained wiretap evidence is greatly outweighed by the dangers inherent in the 
promiscuous use of evidence obtained without reference to any legal standards. 


47683—54——-1T 
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229 would require that an order authorizing wiretapping be obtained 
from a Federal district judge in the district where the wiretap is to be made. 
This seems preferable to the comparable provision of H. R. 8649, which would 
merely require that an order be obtained from a judge of any United States court 
of appeals or district court. This could result in the anomaly of an order being 
obtained in San Francisco authorizing the tapping of telephones in New York. 
Further, it would encourage shopping around for a judge who is willing to issue 
such orders on the basis of a minimum showing of necessity. Clearly, not all 
judges will have the same standards with respect to the issuance of an authoriz- 
ing order; as time goes by the views of the various Federal judges will become 
known: and the result will be a flood of applications directed toward the judge 
or judges who have shown themselves to be most willing and ready to grant 
authorizing orders. This undesirable practice would be reduced by the provision 
of 8. 3229 that the application must be addressed to a judge of the district where 
the interception is to be made. 

Shopping around could be eliminated altogether by requiring that the applica- 
tion be addressed to the chief judge or his designee in the district where the tap 
is to be made. This would eliminate shopping around within districts where 
there are a number of Federal judges, such as the District of Columbia and the 
southern district of New York. More important, it would introduce a desirable 
element of uniformity into the development of standards for granting authorizing 
oraers 

t. H. R. 8649 prescribes no standards for the guidance of the judge who is 
asked to issue the authorizing order, other than that he shall be satisfied that 
“there is reasonable cause to believe that such crime or crimes have been or are 
about to be committed and that the communications may contain information 
Which would assist in the conduct of such investigations.” §S. 3229 properly 
restricts the issuance of an order to cases where “there is reasonable ground for 
belief that such interception will result in the procurement of evidence of any 
such crime.” It does not adopt the undesirable criterion of H.R. 8649 that “the 
communications may contain information which would assist in the conduct of 
such investigations.” Furthermore, 8. 3229 permits the judge to require the 
taking of oral or other evidence to support the conclusion that the order should 
be issued. 

5. H. R. 8649 provides no method of centralized control over the obtaining of 
authorization orders. Although it states that the “express written approval of 
the Attorney General” must be obtained, H. R. 8649 does not provide that a 
certification of such approval must be presented to the judge. Furthermore, H. R. 
S649 permits an investigating agent from any one of a number of agencies to 
obtain the order. S. 3229, by contrast, requires the authorizing order to be 
sought by a United States attorney, assistant United States attorney, or author- 
ized officer or attorney of the Department of Justice, who in turn must present 
the Attorney General’s authorizing certificate. 

6. H. R. 8649 places no limitations at all on the scope of the wiretapping 
activity which may be conducted pursuant to a court order. An order could be 
issued under H. R. 8649 permitting the tapping of an indeterminate number of 
te'ephones over an indefinite period of time. But 8. 3229 requires that the order 
shall specify the person or persons whose communications may be intercepted, 
the purpose of the interception, and the identity of the individual or individuals 
authorized to make the interception. Furthermore, 8. 8229 provides that an 
authorizine order shall be effective for not more than 6 months, unless renewed 
for a further period of not more than 6 months by the judge who issued the 
original order, after a hearing and determination by him that reasonable grounds 
have been shown for continued interception. This provision will give an oppor- 
tunity for continued judicial contro] over wiretap orders. It is suggested, how- 
ever, that 60 days is a sufficiently long period of time for an authorized inter- 
ception and that renewal orders shou'd likewise he confined to 60 days. There 
is no reason why wiretapping should be continued indefinitely if, after a reason- 
able period of time, such as 60 days, no evidence of crimes affecting national 
< irity has been obtained 
For all the reasons stated above, the commendable specificity of S. 3229 is 
vreetiv nreferable to the vague, loose provisions of H. R. 8649, which, if enacted, 
would lead to many undersirable practices. 


ADDITIONAL DESIRABLE AMENDMENTS OF EITHER BILL 
S. 3229, as present'y drawn, does not assure that evidence obtained through 


wiretapping will be admitted in Federal courts only under conditions that protect 
the defendant’s right to a fair trial 
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There are two abuses which have occurred in the past, and might become far 
more serious if the introduction of wiretap evidence is to be permitted. The 
original recordings made in the course of intercepting are sometimes edited or 
destroyed before the trial occurs. Even when the original recordings are still 
intact when the trial occurs, the prosecution often refuses to grant requests by 
defendants to inspect the original records or memoranda made in the course of 
interception, and the judges are reluctant to order that such confidential records 
be produced. If the Government agent who intercepted the communication is to 
be allowed to testify as to what he heard, or to offer edited notes or recordings 
in support, the complete original recording or his complete contemporaneous 
memoranda should be made available for purposes of cross-examination. A fair 
trial can be assured only by producing the original and complete recording.’ 

Both of the abuses described above have occurred, and both have been criti 
cized by Judge Learned Hand. See United Staies v. Coplon (185 F. 2d 629, 
637-639 (C. A. 2, 1950)). Ideally, of course, the actual recording or memo- 
randum of the interception shou'd be introduced into evidence. However, if 
the person who intercepted the communication is allowed to testify as to his 
recollection of the contents of the intercepted communication, there should be 
available for purposes of cross-examination his contemporaneous recordings and 
memoranda, since they are the “best evidence” of the contents of the communica- 
tion. Preservation and production of the “hest evidence” will check any possi- 
bility of so “editing” or “interpreting” the communication as to make it appear 
more damaging to the defendant than it actually was. 

It may be urged in objection that parts of the intercepted communication 
should not be made available to the defendant because of national security 
interests. The answer to this was given by the United States Court of Appeals 
for the Second Circuit in United States v. Andolschek (142 F. 2d 508, 506 (C. A, 
2, 1944)). There it was held that if the Government chooses to prosecute an 
individual for a crime, it is not free to deny him the right to meet the case 
against him by withholding relevant documents on grounds of privilege. The 
Government has a choice: It can either prosecute and reveal the evidence or 
it can conclude that the evidence should not be revealed. If it makes the latter 
choice, it should not prosecute. This view, as applied to criminal prosecutions, 
has apparently received Supreme Court approval. See United States v. Reynolds 
(345 U. S. 1, 12 (1953) ). 

Unless restrictions of the type suggested are enacted, we will have taken a 
long step in the direction of denying a defendant in a criminal prosecution his 
constitutional right to be confronted with the evidence against him. While the 
use of pertinent evidence, without producing the source of the evidence for 
cross-examination, may be considered justifiable in administrative proceedings, 
such as a loyalty or security hearing for a Federal employee, such devices are 
and should continue to be absolutely inadmissible in judicial proceedings. For 
this reason, it is strongly urged that serious consideration be given to the 
amendment of 8. 3229 along the lines suggested above. 

For the reasons stated in the first part of this memorandum, it is recom- 
mended that S. 3229 rather than H. R. 8649 be reported to the Senate. However, 
the amendments which we propose are equally applicable to any other legisla- 
tion on this subject, including H. R. 8649. Therefore, if the committee decides 
to report any of the pending bills on wiretapping, it is our recommendation that 
the following amendments be added to such legislation : 

The following language is in the form of an amendment to S. 3229. 

Page 4, line 3, add the following: 

“All recordings, notes, and memoranda made in the course of or describing the 
information acquired by any such interception shall be preserved by the indi- 
vidual or individuals conducting such interception. The Attorney General shall 
promulgate regulations for the preservation and safekeeping of such recordings, 
notes, and memoranda. No testimony relating to communications intercepted 
under the provisions of this section shall be received in evidence in any court 
of the United States unless all recordings, notes, and memoranda made in the 
course of or describing the information acquired by the interception of such 
communications have been preserved in accordance with the provisions hereof. 





‘It is technically not only possible but very easy to “edit” the tape recording of a wire 
tapped conversation, simply by cutting out portions and splicing together what remains. 
a practice can easily result in the production of a distorted version of what was actually 
said. , 
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All such recordings, notes, and memorandums shall be considered to have been 
‘obtained from or belonging to the defendant or obtained from others by seizure 
or by process’ for purposes of discovery by the defendant under rule 16, Federal 
Rules of Criminal Procedure.” 
Lioyp N. CUTLER. 
CHARLES A. HoORSKY,. 
HERBERT L. PACKER. 





STATEMENT OF Ronert J. SILBERSTEIN FOR THE NATIONAL LAWYERS GUILD 


My name is Robert J. Silberstein. I am executive secretary of the National 
Lawyers Guild, with offices at 40 Exchange Place, New York City. The Na- 
tional Lawyers Guild is an association of members of the bar which, since its 
organization in 1936, has been actively engaged, among other things, in efforts 
to protect our democratic institutions and the civil rights and liberties of all 
the people. 

INTRODUCTION 


As the guild believes that the House-passed bill on wiretapping threatens our 
democratic institutions and opens the way to the invasion of civil rights and 
liberties of all people, I wish to speak, on behalf of the guild, in opposition to 
this legislation. 

Proponents of H. R. 8649 in debates on the floor of the House, as well as the 
Attorney General and members of his staff, have sought to create the impression 
that the present wiretapping practices of the FBI are legal and that the only 
issue presented by the pending legislation is whether or not evidence thus ob- 
tained should be admissible in court. 

The National Lawyers Guild disagrees strongly with this approach. It be- 
lieves that present wiretapping practices and the use of wiretap evidence in 
FBI investigations are illegal under the plain language of section 605 of the Com- 
munications Act and under clear-cut decisions of the Supreme Court. A pam 
phlet published by the guild, entitled “Is Anybody Listening?”’, sets forth our 
views on this point. It also contains a discussion of the basic evils of the wire- 
tapping which a law such as H. R. 8649 would permit, as an intolerable and 
unnecessary invasion of personal privacy and an intrusion into the most con- 
fidential relationships. There too will be found the guild’s recommendation for 
the strengthening and enforcement of the existing law. Copies of this pam- 
phlet have already been sent to each member of this committee. I now ask 
that this pamphlet be accepted for inclusion in the record as an extension of my 
remarks 

All the material contained in this pamphlet is relevant to the issues before 
you but, because my time is short, I would rather direct my remarks here to a 
narrower issue—the issue highlighted by the major portion of the debate in the 
House: whether the so-called judicial safeguards which have been written into 
this bill afford a meaningful protection to the American public against the inva- 
sion of the fundamental rights of privacy which the bill sanctions. 

My remarks will be focussed on this point because it is apparent from a reading 
of the debate in the House that a great many Congressmen were basically opposed 
to the sanctioning of wiretapping by the FBI. It is abundantly clear that the 
bill in the form in which it came from the committee did not have the support of 
the majority. Two hundred and twelve Congressmen who opposed the committee 
bill voted for this bill because they believed that the requirement of prior judicial 
approval would provide an effective safeguard against untrammeled snooping 
into the private lives of every American. They thought that, through these judi- 
cial safeguards, wiretapping could really be limited to the “‘spies and traitors” 
against whom it was ostensibly directed. 

We believe that they were mistaken. We believe that the safeguards they 
sought to provide have not been provided and that the bill therefore will not 
achieve what those who voted for it hoped to accomplish. 

We shall therefore show first that this bill would not have passed without 
safeguards which the majority of the House regarded as effective, and second 
that the safeguards this bill actually provides are a sham, and that those who 
voted for this bill did so under a grave misapprehension. 


1. This bill would not have passed without judicial safeguards 


This bill, in the form in which it was voted out from the House committee, 
placing all power in the Attorney General, was presented as “must” legislation, 
demanded by the Justice Department as a necessary and indispensable tool in the 
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discovery and prosecution of spies and saboteurs, without which the national 
security would be gravely imperiled. Nevertheless opposition to the basic prem- 
ise of this bill was strong, and not merely from the 10 Members who voted 
against the bill in its final form. Many, many others rose on the floor to deliver 
stirring and persuasive speeches demonstrating the evils of legalized wiretapping, 
characterizing it as a tool of the police state, a means of destroying the most 
fundamental of our traditions of privacy and individuality. One Congressman, 
for example, said:? 

“It must be perfectly clear to all of us that something has happened in the 
United States and in the world when we are trying to find a way to use the 
weapons of the dictator within the limitations of a democracy. * * * Have we 
become a nation of faceless people, without individual personalities, without 
privacy, and without individual dignity? Are there no sacred things left? Can- 
not a parent speak alone to his child? Must the patient surrender that confidence 
born of privacy which he shares with his physician? Have husbands and wives 
no words that are their own? Are we committed to live in the police state gold- 
fish bowl? God forbid that the nature of America has been thus altered.” 

This Congressman and many others like him—a majority of those present and 
voting—voted to amend the committee-approved bill. By their vote, the majority 
demonstrated clearly their viewpoint that, however strongly the Department of 
Justice might feel about its need for unlimited power to tap any wires it saw fit, 
Congress could not, in good conscience, sanction such an unrestricted intrusion 
into everyone’s privacy. Clearly, unless safeguards they regarded as adequate 
were provided, the majority would have voted against any wiretapping authori- 
zation. The sentiments of many who voted for H. R. 8649 were represented by 
one Congressman who said: ? 

“Conscious of our awful responsibility, if we are to make this grant of power in 
order to fight our enemies, we must acknowledge that it is required of us that we 
do all that we can to prevent the infliction upon us of this abuse of power. 

“It is on this premise that, contrary to my deepest feelings and with a heavy 
sense of responsibility, I am willing to vote to make this grant of power to the 
Attorney General but only under the reasonable restrictions of a higher 
authority. * * 

“Nothing is perfect in this world, but surely it must be apparent that supervision 
by the judiciary over the power to intercept communications is the best safeguard 
we can devise.” 

We would say to this Congressman and to those members of this committee who 
may share his views: Doubtless it is the best safeguard, but the best is simply 
not good enough. 


) 


2. The bill provides no meaningful safeguards 


Placing responsibility upon Federal judges to authorize wiretapping will not 
provide the safeguards of due process.—In theory, this bill was to insure that the 
general public would be protected from indiscriminate snooping at the whim of a 
political appointee and his perhaps overzealous law-enforcement agents. Many 
Congressmen recognize that even if the Attorney General were scrupulous in the 
extreme, no real protection would be afforded by the requirement that he approve 
each tap, for, as one Congressman said : * 

“Does one suppose that the Attorney General would personally be called upon to 
approve all these taps? Would the practice not become one of delegation? The 
FBI would in the final analysis control the situation.” 

The proponents of this bill sought to insure, by requiring judicial approval, 
that politics would not play a part, that judicial objectivity would be brought to 
bear to restrict interception to the wires of suspected spies and saboteurs against 
whom the bill was ostensibly directed. Primarily, they sought to insure the full 
guarantees of due process, and to provide a procedure closely resembling the search 
warrant. 

On this score, one Congressman said: * 

“If I was the Attorney General you could not give me this kind of power. In 
the first place, I would not want to go into court with the tinge of politics upon 
me. * * * T would want to be where I could say to the court and to the jury that 
what I did was under an order of a court of this land and that I was obeying 
that order, being conscious that I was operating in the only forum in which all 
parties can come together on equal terms.” ' 

1 Congressman Dodd, Congressional Record, April 7, 1954, p. 4550. 


2 Congressman Dodd, Congressional Record, April 7, 1954, p. 4550. 
8 Congressman Celler, Congressional Record, April 7, 1954, p. 4532 
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* Congressman Forrester, Congressional Record, April 7, 1954, p. 4556. 
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But that is not what this bill provides, and if this Congressman—and others like 
him—voted for this bill believing that it did, they were deluded. 

The parties do not come together before the judge on equal terms or in any way 
at all—The person whose wire is to be tapped is never notified and is never 
allowed to show why his wire should not be tapped. All that the bill provides is 
this: When an FBI agent or military intelligence officer decides that it might be 
useful to tap a wire, he fills out the proper form to get the Attorney General’s 
ap al and then either goes before a judge or submits his own affidavit to a 
» setting forth the fact that, in his opinion, the interception of a particular 
junication may assist in a national-security investigation. There would, of 
, be no hearing. Secrecy is of the essence in wiretapping. Upon the basis 
of the testimony or affidavit of the investigator, the judge would have to decide to 
grant or deny the application. 





7 e need not even be a showing that the person whose wire is sought to be 
tapped is engaged, or about to be engaged, in any criminal activity whatever.— 
The | does not require that. All that must be shown is that something that 
may be said over his telephone may assist in the conduct of a national-security 
Investization, 


How can a judge, on the basis of an affidavit from an investigator, and 
nothing else, exercise objective judgment? If the investigator says something 
useful might be heard over a particular phone, how can the judge say it will not? 
How can the judge, any more than the investigator, know what a person is 
likely to say over the telephone or what someone is likely to say to him in 
return? 

If the judge wished to make an independent investigation, what facilities 
would be at his disposal?—And what would he investigate? Certainly the per- 
son whose wire is to be tapped cannot be questioned. Even if the judge merely 
wanted further facts about the situation and asked the Department of Justice 
to furnish them, there is no assurance that the facts would be forthcoming. The 
Department might or might not see fit to comply. Complying with such requests 
is time-consuming, and the Department might well feel that speed was essential. 
If the particular judge did not agree, the investigator would be free to take his 
request elsewhere. As Representative Willis, the author and sponsor of the 
amended bill repeatedly explained: ° 

“Under this bill they can go to any judge, anywhere in the United States. We 
absolutely had that under consideration and we made it free as a bird. For 
instance, if they cannot get a judge in New York to sign one—and I think they 
ean, but if they cannot, let them come down to Georgia and I will get them 
one 

This bill will not have the effect of limiting the number of wires to be tapped.— 
New York State has a law like this one allowing wiretapping only on prior 
approval of a judge. Fifty-eight thousand taps were authorized in 1952 under 
the New York statute.” Mr. Miles F. McDonald, District Attorney for Kings 
County, New York, in the course of questioning by the House committee, said 
that wiretapping was expensive, cumbersome, and time consuming but that 
obtaining a court order was a simrle thing. It presented no problem of pro- 
cedure and involved absolutely no delay." 

The protection of the search warrant cannot be given to wiretapping 

The search-warrant requirements of the fourth amendment are that the place 
to be searched and the thing to be seized must be described in particular in 
advance of the search, and no amount of good intentions can frame a similar 
requirement for the authorization of wiretapping. The fault does not lie 
in the legislative drafting. The impossibility is inherent in the unselective 
nature of wiretapping itself and in the fact that it is never possible to know 
in advance what someone is going to say (so that the thing to be seized can 
be described) nor to whom he is going to say it. 

When you “seize” a conversation, you must seize all of it. When you tap a 
wire, you are tapping and recording all calls—both incoming and outgoing—and 
you “seize” the conversation of the person at the other end of the line as 
well as that of the person whose line you are tapping. By the same token, 
you are “searching” the premises at the other end of the line, and you cannot 
possibly describe these in advance. 

——— 
> Congressional Record, April 7, 1954, p. 4543. 


* Quoted by Congressman Rogers, Congressional Record, April 7, 1954, p. 4530. 
‘Quoted by Congressman Willis, Congressional Record, April 7, 1954, p. 4538. 
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A search warrant to search the home of an alleged criminal does not give 
the police the right to search the homes of all his friends, relatives, acquaintances ; 
a warrant to tap his telephone cannot help but do so. A policeman with a search 
warrant can refrain from looking for or taking objects not described in the 
warrant, but how can a telephone tapper refrain from taking irrelevant con- 
versations or confidential conversations between husband and wife, lawyer and 
client;-doctor and patient? 

The very simplest and most obvious protection of the search warrant is 
lacking here: When someone enters your house with a search warrant, you 
know he is there. You know what he has seen and what he has taken. On 
the other hand, the wiretapper, as one Congressman phrased it, “a peeping Tom 
with a latchkey plus invisibility.’* You do not know that he has tapped your 
wire, nor when, nor for how long. If he says he has tapped your wire and that 
this tape he holds in his hand is a recording of your conversation, how can you 
dispute him? How can you prove that the voice is not your voice, or that, if 
it is your voice, the conversation is not all there or is not in context? How 
can you even be sure that the master tape has not perhaps been cut and spliced 
(in the interests, no doubt, of simplicity and clarity)? You cannot. 

The requirement that permission to tap wires must be confined to investigation 
of national-security matters adds little, if anything, in the way of protection.— 
In the first place, the term is not defined and the wiretap need only be likely 
to assist in the investigation. Judging by past performance, with particular 
reference to the material brought to light in the Coplon case, “limitation” to 
national-security matters will not impair the freedom the FBI exercises to 
tap (or to ask permission to tap, if that is required) the wires of persons 
regarded by it as subversive or who associate with present or past members 
of organizations regarded by it as subversive. It may also see fit to tap the 
wires—chain-letter fashion—of anyone whose conversation was recorded on an 
incoming or outgoing call on such a tapped wire. Nor will it, again judging 
by past performance, have any scruples about recording and filing conversations 
between mother and daughter, husband and wife, attorney and client. 

Secondly, there really is no way in which a judge can effectively restrict 
the wiretapping to national-security matters even if the term were defined. 
The fault is inherent, first, in the nature of wiretapping and, second, in the 
nature of the subject matter under investigation. The judge certainly cannot 
order the investigator to listen only to useful information and to shut his ears 
and turn off his recorder when irrelevant or privileged conversation is heard. 

Moreover, investigations of so-called national-security matters are not like 
investigations of other crimes such as gambling or prostitution, where the 
telephone is itself an instrument in the commission of the crime. It may be 
reasonable to expect that if the telephone of a suspected bookie is tapped, evi 
dence of off-the-track betting will be obtained: if the telephone of a suspected 
procurer is tapped, a conversation with a call girl may be intercepted. But 
if the tap is on the phone of someone suspected of Communist affiliations or 
associations, or even on the phone of someone suspected of active engagement 
in a sabotage or espionage, what criminal conversation is likely to be overheard? 

It has not been seriously suggested by anyone that spies and saboteurs discuss 
their plans over the telephone—-All that can be hoped for+-and, as far as is 
known, all that has ever been intercepted—is information coneerning their 
oninions, associations, appointments, hotel reservations, grocery orders, ete. 
Wiretapping will not uncover any plots nor finger any conspirators. At best. 
it will enable an investigator to follow the movements of a particular person, 
to discover his associates, to learn his opinion. It is a poor way to track down 
conspirators; but, as one Congressman pointed out in the House debate,’ “By 
wiretapping, a government can, with far less effort than in any other way, keep 
track of the thoughts and opinions of its citizens without their even knowing it.” 

A pioneer in the hunt for spies and subversives—Congressman Martin Dies— 
took a dim view of the effectiveness of wiretapping as a method of catching spies, 
saying of the bill: * 

“* * * it will not do what the sponsors anticipate * * * you are notifying 
the intelligent and well-trained agents of foreign powers that you are going to 
tap their wires, and that you will use the evidence in the courts. From my 





§ Congressman Fine, Congressional Record, April 7, 1954, p. 4540 
® Congressman Fine, Congressional Record. Anril 7, 1954, p. 4540 
10 Congressional Record, April 7, 1954, p. 4554. 
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knowledge of the agents of foreign countries, there is not one of them who will 
be so naive and careless that he will employ a telephone in order to commu- 
nicate his treasonable plans. * * *” 

But this same Congressman recognized the great power that would be granted 
by such a bill to invade the rights of citizens. For he said further: ™ 

“If I pay my money to lease a telephone line, I am entitled to have my privacy 
respected unless I am engaged in criminal activities. 

“Who is to determine whether or not I am engaged in such activities? There 
were public officials in this country who said I was subversive. * * *” 


Congressman Dies thought this evil could be cured by a provision for judicial 
approval, but we submit that he neglected to read the bill carefully. As we 
have pointed out, the FBI agent need not show and the judge need not determine 
that the person whose wire to be tapped is or is likely to be engaged in criminal 
activities. He need only show that some helpful words will be likely to be 
uttered over the particular telephone. 

inyone’s wire may properly be tapped under this bill—Congressman Dies’ 
wire may still be tapped—and with the approval of a judge—if it can only be 
shown that conversations concerning national security matters may take place 
on his phone or that someone under surveillance may be likely to call the Con- 
gressman Any wire may be tapped on the basis that some conversation helpful 
to a national security investigation may take place on the wire. As the bill is 
written, the wire of any Congressman, any Cabinet member, any executive office— 
the White House wire itself—may legitimately be tapped. On any of these 
wires, conversations likely to aid in a national security investigation may well 


be expected to take place 

Thus this bill is not—and no bill authorizing wiretapping can be—directed 
solely against spies and traitors—or even potential spies and traitors. In prac- 
tice, and by the very nature of the two-way telephone it cannot be. Even if 


the bill limited interception to the wires of suspected criminals (and it does 
not), it would still permit the recording of words spoken by everyone who called 
the suspect or to whom he placed his call—his friends, his wife, his child, his 
doctor, his lawyer, his religious mentor, or, perhaps, his Congressman. 


CONCLUSION 


Will the requirement of judicial approval have any practical effect at all? 
We submit that it will not. It will lend the aura of judicial sanction to a dirty 
business. (For who can say that conduct is lawless if a judge approved it 
in advance?) It will place ostensible responsibility upon the judiciary rather 
than upon Congress. (No one back home can complain.) It will make easier 
the acceptance of the material in evidence. (It will be more difficult for a judge 
to exclude evidence the securing of which he, or his brother judge, has author- 
ized in advance.) It will do these things. It will lend dignity; it will shift 
responsibility ; but it will safeguard no one. 

This bill is not—and no wiretap bill can be—directed solely against spies 
and traitors. In practice it cannot be; it is directed against every one of us. 
It is not an antitraitor bill; it is an anti-American bill. 

The National Lawyers Guild urges you not to recommend this legislation to 
the Senate. 


Is ANyBopY LISTENING ?—A REPORT ON PENDING WIRETAP LEGISLATION 


Would a recording of your last telephone conversation aid in the investigation 
of a national security matter? “Fantastic” you say. But how can you be 
sure? The FBI may take a different view. 

Obviously, to determine whether or not your conversation would assist them 
they have to listen; so please step aside and let them set up the wiretap equip- 
ment. After all, if you aren’t plotting to overthrow the Government, if your 
conversations are wholly innocent, why should you object? What sort of secrets 
do you have anyway? 

Rest assured, nothing the wiretapper hears will be divulged (outside the office, 
that is, and barring occasional regrettable ‘leaks’), unless it proves useful as 
evidence against you or someone else. Is that all right with you? Shall they 
go ahead? 


—_—_ 


1 Ibid. 
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If it isn’t all right with you, you’d better keep an eye on Congress, because 
a number of bills now pending say that it’s perfectly all right for the FBI to tap 
your wires and file the records away for evidence, if and when needed. And these 
bills might pass, in the interest of what is loosely described as “national 
security.” 

WHAT DO THE PROPOSED LAWS PROVIDE? 


The so-called compromise bill (H. R. 8649, Keating) approved by the House 
Judiciary Committee and now before the House itself, would allow the use of 
evidence heretofore or hereafter obtained by the FBI or by military intelligence 
officers in the course of a national security investigation. Only the Attorney 
General’s permission is needed to tap the wires (and all FBI wiretapping in the 
past has been done with his permission). The evidence may be used “in any 
criminal case arising out of or related to” national security investigations. 

This compromise bill was arrived at after consideration of a variety of bills 
introduced in the House and some of the features of these bills, discarded in the 
compromise bill, may still be considered on the floor of the House. A similar 
variety of bills is pending before the Senate Judiciary Committee. Some of these 
bills are broader in scope than the compromise bill, authorizing the use of wire- 
tap evidence past or present, without anyone’s permission and with even less limi- 
tation on the type of case in which the evidence can be used. Some are narrower 
than the compromise bill, authorizing only future wiretapping in national secur- 
ity investigations and permitting the introduction of wiretap evidence only in 
cases involving national security violations, and only if prior authorization to 
tap the wires in question was obtained from a Federal judge. Such bills provide 
that the judge must be “satisfied that there is reasonable cause to believe that 
the communication [to be intercepted] may contain information which would 
assist in the conduct of such investigations.” (Italics supplied.) Presumably, 
the judge would ordinarily be afforded no proof of this beyond a sworn statement 
of an FBI agent that the conversation to be tapped would be helpful. Applica- 
tions to tap wires would not, of course, be made on notice toe the person whose 
wire was to be tapped. He would never know that an application had been made ; 
he would have no opportunity to oppose it nor would he discover that it had 
been granted. 


WHAT PRICE NATIONAL SECURITY ? 


If wiretapping is needed for law enforcement and if it will help the FBI in 
preserving our national security, why shouldn’t it be permitted ? 

What is the nation, and wherein does its security lie? Is a nation nothing 
but a territory and does its security lie solely in the safety of that territory from 
invasion? Isa nation something less than the people who compromise it and can 
its security be divorced from that of its members? If the people themselves 
are not secure in their persons, in their homes, in their associations and in their 
most private and confidential relationships, in what sense will the nation be 
secure? What greater plot against the national security could be devised than 
one that sought to invade the ideals which gave America birth, to destroy the 
precepts that made it viable and to sabotage the principles from which it draws 
its continued vigor and strength? 

“The makers of our Constitution,’ Brandeis wrote in his famous dissent in 
Olmstead v. U. S. (48 8S. CT. 564, 572), “undertook to secure conditions favor- 
able to the pursuit of happiness. * * * They knew that only a part of the pain, 
pleasure, and satisfaction of life are to be found in material things. They sought 
to protect Americans in their beliefs, their thoughts, their emotions, and their 
sensations. They conferred, as against the Government, the right to be let alone 
the most comprehensive of rights and the right most valued by civilized men.” 

And with this concern in mind, they rejected then and for all times these 
methods of police surveillance and investigation, whatever their merit for efficient 
law enforcement—which would destroy that personal security which lies at the 
core of our national security. 


THE CONSTITUTIONAL QUESTION 


Opening and reading the mail, issuing and checking identity papers at regular 
intervals, universal fingerprinting, registration of all residents, a search of every- 
one’s house now and then—just a quick lonk-see to discover what evidence affect- 
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ing national security might turn up—all these, like wiretapping, might now and 
then afford the police some information they might not otherwise obtain, It is 
doubtful whether such randon, hapbazard searches of the population at large are 
very efficient police methods, but efficient or not, the undesirability of most of 
them was decided a long time ago by the adoption of the Bill of Rights. 

The framers of the fourth amendment spelled out the principle very clearly by 
announcing, “the right of the people to be secure in their persons, houses, papers, 
and effects against unreasonable searches and seizures.’ They provided that 
no .vzarch warrant should be issued except “upon probable cause * * * par- 
ticularly describing the place to be searched and the * * * things to be seized.” 

Within the framework of the society of their times, they tried to give the 
American people full protection of the privacy of their homes. But they did not 
anticipate the science of electronics. They did not foresee the need to protect 
the privacy of persons talking in their own living rooms half a continent apart. 
Not dreaming that a man’s home and his private conversation in it with his wife, 
friends, doctor, lawyer, might be effectively invaded by the splicing of a wire 
down the street, not realizing the possibility of a trespass without breaking and 
entering, not envisaging the feasibility of a search by police officers who are 
never seen or heard and whose presence on the wire is not known or capable 
of detection, they did not guard against it. Or so the Supreme Court found when 
it announced in the famous Olmstead case—made famous largely by the dissents 
of four judges, Holmes, Brandeis, Stone, and Butler—that the fourth amend- 
ment applies only to tangibles and that when a wire is tapped there is no search 
and nothing seized. 


THE PRESENT LAW 


Since the Supreme Court has said there is no constitutional protection against 
wiretapping, such protection can come only from an act of Congress. The 
present law (section 605 of the Communications Act of 1934), while it does not 
actually forbid wiretapping, does forbid the “divulgence” or “use” of intercepted 
communications by any person. (And a Federal agent is a person within the 
meaning of the statute, the Supreme Court decided in Nardone (302 U. 8S. 379).) 

It would seem clear that the recording of phone conversations, the creation of 
files containing such information and made available to Justice Department per- 
sonnel, and the use of such information in the conduct of investigations would 
constitute such “divulgence” and “use” as the statute forbids. The view lately 
adopted by the Justice Department that disclosure to other persons in the De- 
partment is not “divulgence” and that use is not “use” unless it is for personal 
gain, has never been tested in the courts. And it is not likely to be, since nobody 
but the Justice Department, through indictment of one of its own agents for 
unlawful wiretapping, could bring it to a test. The Justice Department is un- 
derstandably reluctant to indict its own agents for following Department policy. 

The Justice Department thus runs no risk of having its illegal wiretapping 
activities curtailed as long as it does not attempt to introduce in court evidence 
which can be identified as wiretap evidence—and such identification is not easily 
produced. But it still cannot boldly produce its wiretap records in court, and it 
is this defect in the law which the proposed legislation is designed to remedy. 


SAFEGUARDS AGAINST INDISCRIMINATE WIRETAPPING 


While the Justice Department seeks legislation which will legalize past as well 
as future wiretap evidence, some of the proponents of new wiretap legislation 
will not go that far, and they seek to provide safeguards to the public at large. 
They recognize that there is considerable popular feeling, in spite of the Supreme 
Court’s several decisions on the question, that wiretapping is a search and that 
the recording of a conversation is a seizure, and they feel the need, therefore, of 
providing for something like a search warrant before a wire can be tapped. 

But the search-warrant requirements of the fourth amendment are that the 
place to be searched and the thing to be seized must be described in particular 
in advance of the search, and no amount of good intentions can frame a similar 
requirement for the authorization of wiretapping. The fault does not lie in the 
legislative drafting. The impossibility is inherent in the unselective nature of 
wiretapping itself and in the fact that it is never possible to know in advance 
what someone is going to say (so that the thing to be seized can be described) 
nor to whom he is going to say it. 
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When you “seize” a conversation, you must seize all of it. When you tap a 
wire, you are tapping and recording all calls—both incoming and outgoing—and 
you “seize” the conversation of the person at the other end of the line as well 
as that of the person whose line you are tapping. By the same token, you are 
“searching” the premises at the other end of the line, and you cannot possibly 
describe these in advance. 

A search warrant to search the home of an alleged criminal does not give the 
police the right to search the homes of all his friends, relatives, acquaintances ; 
a warrant to tap his telephone cannot help but do so. A policemen with a search 
warrant can refrain from looking for or taking objects not described in the 
warrant, but how can a telephone tapper refrain from taking irrelevant con- 
versations or confidential conversations between husband and wife, lawyer and 
client, doctor and patient? 

Nor does the fact that wiretapping is to be confined, under most of the pro- 
posed bills, to national security matters add much in the way of protection. 
The term is not defined and the wiretap need only be likely to “assist” in the 
investigation. Judging by past performance, with particular reference to the 
material brought to light in the Coplon case, “limitation” to national security 
matters will not impair the freedom the FBI exercises to tap (or to ask permis- 
sion to tap, where that is required) the wires of persons regarded by it as sub- 
versive or who associate with present or past members of organizations regarded 
by it as subversive. It may also see fit to tap the wires—chain-letter fashion— 
of anyone whose conversation was recorded on an incoming or outgoing call on 
such a tapped wire. Nor will it, again judging by past performance, have any 
scruples about recording and filing conversations between mother and daughter, 
husband and wife, attorney and client. 


BUT IT THEY HAVE THE EVIDENCE, WHY NOT LET THEM USE IT? 


The extent of wiretapping by the FBI came to general notice for the first time in 
the exposés attendant upon the Coplon case for up to that time the Justice Depart- 
ment minimized (where it did not deny outright) its wiretapping practices. 
Kut of late the Attorney General has been quite outspoken. He makes no secret 
of the Department’s extensive wiretapping and offers no apology for it. 

Mr. Brownell now claims he has a large number of “cold storage’ cases which 
he cannot bring to trial for the sole reason that the cases rest on wiretap evidence 
which is inadmissible. If the evidence has already been collected—or can be 
collected under present law with impunity—should we not then be realistic and 
allow its introduction in evidence? 

First we should point out that it cannot be assumed that such evidence, if 
admitted, would establish the commission of a crime. In the American tradi- 
tion, a man is innocent until he is proven guilty and a prosecutor's statement as 
to guilt or the importance of evidence is not tantamount to a verdict of guilty. 
While it is possible that the Attorney General does possess sufficient evidence 
to obtain a verdict, it stretches the imagination to suppose that persons engaged 
in espionage are prone to discuss their plots and conspiracies over the telephone 
while none of their nefarious activities come to light through lawful means of 
investigation. 

But even if Mr. Brownell actually does face such a situation, we say, as we 
have said before, that the sacrifice of basic civil liberties and traditional consti- 
tutional concepts of fair play is too high a price to pay for the possible conviction 
of a few criminals. 

Moreover, the question is not primarily that of the use which will be made of 
the alleged already collected evidence. It is rather a question of what effect the 
legalization of wiretap evidence will have upon the gathering of future evidence. 
It is likely that, flagrant as the violation of the present wiretap law by the FBI 
has been, the practice would have been far more extensive if the information 
gained by wiretapping could have been openly used in court. 

An interesting analogy is afforded by a study of State police methods, compar- 
ing those in States where evidence obtained by unreasonable searches and 
seizures is admissible in court with those where it is not. Searches without 
warrant are prohibited in all States, but State courts vary on the question of 
whether evidence secured by such illegal acts may be used in court. 

In a dissenting opinion* where the Supreme Court majority held that the 
Fourth and Fifth Amendments of the Federal Constitution did not operate to 





1 Wolf v. Colorado (338 U. S. 25). 
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prohibit the use of such evidence in State courts, the late Justice Murphy 
effectively demonstrated that the rules of the State court on the question virtually 
controlled the behavior of the State police. In States where evidence obtained 
by illegal search was inadmissible, police officers were carefully trained and 
briefed as to the permissible limits of search and seizure. In States where such 
evidence was admissible no such training (with only a single exception) was 
given. Commenting on this fact, Justice Murphy wrote: “The conclusion ts 
inescapable that but one remedy exists to deter violations of the search-and- 
seizure clause. That is the rule which excludes illegally obtained evidence.” 
This view was recently quoted and reiterated by Justice Douglas, dissenting in 
a similar case (Irvine y. California, 347 U. 8. 128; decided February 8, 1954), 


who wrote: “If police officers know that evidence obtained by their unlawful 
acts cannot be used in the courts, they will clean their own houses and put an end 
to this kind of action. But as long as courts will receive the evidence, the police 


will act lawlessly and the rights of the individual will suffer.” 
In the light of this experience, it is reasonable to assume that if wiretap 
evidence is rendered admissible in court, more wiretapping will take place. 


Whether or not any more evidence of violation of “national security” will be 
secured is, of course, debatable. 
WHAT SHOULD BE DONE‘ 

The law as it now stands is not as good as it might be and has not offered the 
public full protection against invasion of the privacy of the telephone, though 
there is no doubt that it was intended to do so But because a law has not been 
properly enforced is hardly a reason to give legislative sanction to its continued 

iolation Rather, efforts should be made to strengthen the existing law in 


those areas where it has been found wanting. 

Most needed is an outright prohibition against wiretapping, as such, coupled 
with authority granted to some agency other than the Justice Department—its 
prime violator—to insure that wires are not tapped. <A system of licensing wire 
tap equipment, a requirement that the telephone companies police their own lines 
to root out tapping equipment, the authorization of private damage suits by 
aggrieved persons against law-enforcement agencies which tap their wires, and 
improvements in the rules of evidence to make it more feasible for defendants 
to show that evidence was obtained by wiretapping and thus to exclude it are 
among the many suegestions that have been made for tightening and enforcing 
the existing law. These deserve immediate study and consideration 

But the most immediate task is that of defeating these pending bills, lest the 
telephone cease to be a means of communication between family and friends and 
serve merely as a device for canceling an appointment with the hairdresser. As 
the Wall Street Journal said of one of these bills (editorial of November 19, 1953 
“It could create an atmosphere in which people would be afraid to talk on the 
telephone about anything * * * it may be argued that only spies need fear it. 
But it is not quite so simple as that. Telephone conversations can be miscon 
strued, innocent remarks interpreted as evil. Who would feel wholly secure 
knowing that any conversation could be recorded to use against him? Certainly 
every effort must be made to prosecute as well as discover. But we are confident 
the effort can successfully be made without infringing the Bill of Rights.” 

And we, too, are confident that America need not sacrifice national integrity 
and decency in the name of national security. 

NATIONAL LAWYERS GUILD, 
40 Exchange Place, New York, N. Y. 
NATIONAL LAWYERS GUILD, 
40 Exchange Place, 
New York 5, N. ¥.: 

“Is Anybody Listening?” I enclose $__~- _.. Please send me 
copies of your pamphlet (10 copies $.50. 100 copies $3.00) 
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Wuat You Can Do: 


l. Write to your Congressman. 

Write to your Senators. 

Write to the Editor of your local newspaper. 

Discuss the question with your friends, at your club, at your union meeting. 
Distribute copies of this pamphlet. 

6. Let us know what you have done. 


St de CO DO 


Mr. CoLuins. One more thought. May we keep the record open for 
| week for supplemental statements / 
Senator Wexiker. I think counsel have had time enough. We are 
drawing near the end of the session. 
We have been holding sessions for 4 weeks here. 
€ Unless I am overruled, I think the hearings are concluded. 
(At 2:35 p. m. the hearing was concluded.) 
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